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JOSEPH WILLARD. 


None of the toiling, hard-working masses who crowd the 
stage of active life, do so little to perpetuate a memory of 
themselves as the diligent, pains-taking lawyer. The world, 
to him, is circumscribed by the walls of a court-room, or the 
narrow precincts of an office, and is peopled by the clients for 
whom he labors, the court whom it is his business to enlighten, 
and the associates in his profession, by whom only his labors 
are properly appreciated and measured, and his claims to con- 
sideration understood. And while, here or there, something 
like a brilliant, popular success may render the name of an 
advocate known beyond the sphere within which he ordinarily 
moves, it is the lot of most to go through life unheralded, and 
to pass off the stage at last, cared for by few beyond the 
circle of personal acquaintances and friends. It is not strange 
that such should be the case, when it is considered that a 
lawyer is, ordinarily, engrossed in matters of personal trust 
and confidence, and that to his most elaborate efforts in court 
there are rarely more than a score or two of listeners, and 
that of these efforts he leaves no written memorial or lasting 
record. And yet there is no sphere of duty or success in life 
which calls for more uniform and consistent diligence, fidelity, 
and unremitting labor than his. Nor is there one im which 
a man can wield a more powerful, though often unconscious in- 
fluence upon those around him, than an upright, high-minded, 
hard-working lawyer. 

We say this not by the way of apology, but as a reason for 
occupying a page, occasionally, with notices of the members 
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of the profession as they pass away, one after another, from a 
useful and honorable, but it may be unpretentious career. 
This is a duty which the living among the profession owe to 
the dead, since the world is too busy with its own affairs to 
turn aside to rear monuments to any but such as have already 
achieved « fame for themselves in the more dazzling career of 
politics or arms. Among those who have, within the last few 
months, thus left their fame in charge of those who survive 
them, is the familiar name of Joseph WILLARD, Esq., for 
many years the courteous, gentlemanly clerk of the Superior 
Court of the County of Suffolk. He died May 12, 1865. 

Mr. Willard was known to his friends in two characters,— 
as a lawyer and a man of letters. His duty to himself and his 
family led him to devote himself assiduously to the first, while 
taste, early culture, and a growing love for historical research 
offered attractions which it required a struggle on his part to 
keep in proper subordination to that by which he earned his 
livelihood. And though eminence in either of these fields 
could not, under such circumstances, be anticipated, the suc- 
cess which attended him in both would justify a more protracted 
notice than our space will admit. 

He was born March, 1795, in Cambridge, and was the 
youngest son of Joseph Willard, D. D., President of Harvard 
College. He was graduated at that college in 1816. He 
studied law in the office of the Hon. Charles G. Atherton, of 
Amherst, N. H., and afterwards in the Law School of Harvard 
University, of which he was one of the earliest members. He 
was admitted to the Bar in 1819, and opened an office in 
Waltham in 1820. After a little more than a year, he removed 
to Lancaster in 1821, and continued in practice there until 
1831, when he removed to Boston, and again resumed his 
practice. In 1839, he was appointed one of the clerks of the 
County of Suffolk, and became the clerk of the Superior Court 
for that county upon the establishment of that court, ard held 
the office by appointment or popular election, until his death. 
This, of course, withdrew him from the practice of his profes- 
sion. But he had, on several occasions, evinced an aptitude 
and a skill in the management of causes, as well as an ability 
in the transaction of the business of his profession, which had 
secured for him the reputation of a safe and diligent practi- 
tioner, a well-read, discriminating, and well-indoctrinated law- 
yer, and a discreet, able and judicious advocate. He never 
aimed at flights of eloquence, but commanded the ear of the 
court and jury by clear, well-considered, well-timed state- 
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ments and suggestions, urged with earnestness, and in well- 
chosen language. Among the cases in which he was engaged 
was one which excited a good deal of interest at the time, and 
is reported in the 12th Pickering (Commonwealth v. Roby). It 
is an illustration, happily not a rare one, of the fidelity with 
which an honorable lawyer cares for and pursues the cause of 
his client in a court of justice, no matter how friendless he may 
be, or how unable to reward the services of his counsel. It 
was, moreover, before the day when the circumstance of a dark 
skin could be availed of in favor of him who brought it with 
him into court. 

In 1838, Mr. Willard was appointed master in chancery, 
and in that capacity was largely engaged in settling the estates 
of insolvent debtors, and was eminently successful in the man- 
ner in which he performed its duties. To do this acceptably 
required a sound and discriminating judgment, united with 
great accuracy of detail, and to these he added a courtesy of 
manner and a forbearance of impatience which never forsook 
him. But to speak of his connection with the duties of the 
clerk’s office properly requires a more familiar knowledge of 
its details than can be expected of any one outside of the pro- 
fession. Suffice it to say, that in order to be a competent 
clerk of the Superior Court, it requires a rare combination of 
qualities of an opposite and almost incompatible character. 
Placed there to make up a record of what transpires in court, 
he has to act as mentor to the judge, a corrector of the mis- 
takes of the attorneys, and a medium through which parties 
litigant attain to the fruits of their litigation. To this end his 
learning must be various and general, and at the same time, to 
the last degree, minute and exact in the details of its applica- 
tion. He must be calm and deliberate, and yet be able to do 
twenty things at the same time. He must possess a quick, 
nervous energy in action, without ever allowing his nerves to 
be agitated, or his self-composure to be disturbed. The ser- 
vant of everybody, he must be master of his own position, 
and preserve his own dignity and self-respect, whoever else 
may be impatient or unreasonable. And when we remember 
that Mr. Willard sustained the duties of this office, to general 
acceptance, for more than twenty-five years, and was twice 
elected to it by popular ballot, it is unnecessary to add that 
his accuracy and fidelity in its discharge were of rare excel- 
lence. 

He mingled but little in politics. The only time at which 
he held a political office was as a representative in the General 
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Court, from Lancaster, for a single year, and was regarded as 
a discreet and judicious member of that body. <As a writer 
his style was neat, clear and vigorous. His language was 
well chosen; he indulged litile in figure or epithet, while in 
collating his materials he was laboriously accurate and exact, 
and presented them in a direct and attractive form. His publi- 
cations were chiefly of a historical character. In 1829, he 
prepared an address before the Worcester County Bar, in 
which he gave a most full, faithful and interesting history of 
that Bar and its members, from its earliest period. No ore 
could have done it better, nor would any one have undertaken 
it who was not actuated by a true love for antiquarian and 
genealogical research. The same may be said of a history of 
the town of Lancaster, which he published in The Worcester 
Magazine, in 1826, and of a centennial address which he 
delivered at the request of the people of that town, in 1853, 
and was afterwards published. In 1858, he published a vol- 
ume of 450 pages upon the genealogy and biographical notices 
of the Willard family, evincing an astonishing amount of labor 
and research, which, like virtue, must have its own reward, 
since such labor is appreciated by few, and rewarded by less. 
He contributed articles to periodical works occasionally, and 
being a member of the Massachusetts Historical Society, and 
for many years recording and corresponding secretary thereot, 
he furnished papers, some of which were published in the trans- 
actions of that society. The most considerable work on which 
he engaged, was a Life of Gen. Henry Knox, of revolutionary 
memory. . He devoted most of the leisure which he could 
snatch from the duties of his office, for the last ten years of 
his life, to the preparation of this Biography. Although he 
left it unfinished, it was in such a state of forwardness when 
he died, that the public may hope to see it completed and in 
print at no distant day. The assiduity with which he pursued 
his various duties, and the labors which he voluntarily assumed, 
were the means, in the judgment of many of his friends, of 
breaking down his originally fine and vigorous constitution ; 
rendering him the victim, for the last few years of his life, of 
a subtle : and wasting disease, against which he struggled till 
it broke down his powers of labor, and closed what had been 
a lite of busy usefulness, generous effort, and honorable suc- 
cess. 

There is nothing dazzling, and little that is attractive to an 
ordinary mind, in the necessarily brief annals of such a life, 
and yet it is not without its value to preserve the remembrance 
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of one who for near threescore years and ten, with high views, 
liberal culture, and honorable motives, pursued the path of duty, 
and justly won for himself the character of a Christian gentleman. 


RECENT AMERICAN DECISIONS. 


United States District Court.—Massachusetts District. 


SEVENTY-EIGHT BaLEs oF CorrTon. 


In order that goods should be condemned as prize, it is not necessary that 
they should be taken by force, nor from hostile possession. 
Enemy property found at sea by one of our cruisers, is lawful prize. 


The facts in this case are fully presented in the opinion by 

Lowe. J.—In this cause the following facts appear. On 
the forenoon of the thirty-first day of May, 1864, the United 
States public-armed steamer ‘‘ Vicksburg,” attached to the 
North Atlantic Blockading Squadron, and then cruising on 
what was known as the outside blockade, discovered a steamer 
lying to, some fifty miles from the e:ast of North Carolina. 
The stranger, on discovering the ‘* Vicksburg,” immediately 
got up steam and endeavored to escape, was chased by the 
cruiser, but gained on her, and after some hours escaped. It 
afterwards turned out that this steamer was the ‘* Georgiana 
McGaw,” bound from the Bermudas to some blockaded port ; 
and the deposition of her master is in the case. When she 
was first seen, two merchant vessels, a bark and a brig, were 
lying to, not very far from her. Soon after the chase began, 
the officers and crew of the ‘* Vicksburg” saw cotton floating 
in and near the wake of the McGaw, which some of them sup- 
posed to have been thrown from her to aid her escape, as was 
usual with cotton-loaded blockade runners. After giving up 
the chase, the ** Vicksburg” returned upen her course, and on 
the same afternoon and the next morning picked up the cotton 
which is the subject of this proceeding. The two vessels above 
mentioned were found near where they had been seen before, 
and were evidently engaged in picking up cotton. The seventy- 
eight bales were sent to the port of Boston, by Captain 
Braine, commander of the ‘* Vicksburg,” and at his request 
libelled here by the district attorney, as prize. After the 
cause had been pending for some little time, Captain Braine, 
in behalf of the officers and crew of his ship, intervened by 
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petition in the nature of a libel for salvage, and alleged that 
the goods were, in fact and law, not prize, but derelict ; and 
that the whole proceeds ought to be awarded to him and his 
officers and crew. No claimant has appeared. 

It was proved, and is conceded that this cotton was not 
thrown over from the ‘* Georgiana McGaw,” and that it must 
have been thrown over within a short time, a day or two, 
before it was found, and in all probability from some vessel 
which had recently broken the blockade, and was forced to 
make the jettison by stress of the hostile pursuit of our cruis- 
ers. It is unnecessary to recapitulate the evidence from which 
these facts are clearly deduced. 

Upon this state of facts, the questions which arise, and 
which have been argued with very great learning and ability, 
are, whether these goods are prize of war; and if not, what are 
the rights of the salvors or finders ? 

For the « Vicksburg,” the position is taken, that these goods 
were simply derelict ; and that they were open to the occupancy 
of any finder, whose rights are the same as in time of peace ; 
that in peace the finder is, by our law, entitled to a reasonable 
salvage, which, where the property was utterly derelict on the 
high seas, would ordinarily be one-half; and that he has, be- 
sides, a title to the remainder, when the lapse of time or other 
circumstances show that no owner will appear; and that in 
this case no owner can ever appear, because the goods, having 
broken blockade, would not, by our courts, even after the war 
is over, be restored to a person whose title would be so tainted 
with illegality. 

That the goods were derelict is evident. But I think they 
were also prize of war. 

The question of prize, or no prize, is essentially a question 
of title. Enemy property, or property found so engaged in an 
unfinished voyage of illicit traffic with the enemy as to be quasi 
hostile, is liable to condemnation ; property not in that predic- 
ament is not. And these goods are contessedly in that pre- 
dicament, though under which branch of it cannot be known. 

But it is said, in order that goods should be condemned, 
they must be captured from the enemy ; and here was no cap- 
ture. Sir William Scott is quoted assaying in the Two Friends, 
1 Rob. 283: ‘* I know of no other definition of prize goods 
than that they are goods taken on the high seas, jure belli, out 
of the hands of the enemy.” It is sought to be inferred from 
this remark of an eminent judge, that there must have been a 
hostile possession at the time of the taking, which possession 
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has been changed by the captors. But it is evident that no 
such meaning was intended, because in the great majority, of 
all the condemnations pronounced by the court over which this 
learned judge presided, the property came from neutral or 
friendly possession. Nor can it be maintained that the applica- 
tion of force, actual or constructive, is necessary. In many 
cases that have passed into judgment, the goods were driven 
within the jurisdiction by stress of weather, or of a hostile pur- 
suit which had ceased, or had been detained by an embargo ; 
and the taking has often been only by the marshal, on his war- 
rant, after due proceedings had in the prize court itself. 

It is true there often is a capture: and when that is the case, 
the title and right are derived through that capture, and it 
must be such as the laws of war authorize. And the prize 
court may well refuse to try the question of prize, when it 
appears that that the captors invoke its aid in favor of a title 
improperly acquired. As, if the capture be within neutral ter- 
ritory, and the neutral government require restitution to be 
made. 

So in a remarkable case before Sir William Scott. The 
‘¢ Jonge Jacobus,” Baumann, 1 Rob. 243, where the officers 
and crew of a British frigate who had been saved from ship- 
wreck and brought into Yarmouth by a neutral vessel with 
enemy cargo on board, proceeded against the vessel and cargo 
as prize, the court very properly refused to examine the ques- 
tion, so far as the vessel was concerned, and intimated that the 
same rule would have been applied to an enemy vessel, as it 
clearly ought. But in that very case the learned judge ob- 
served that the cargo might properly be condemned; and I 
suppose it was condemned. This case shows very clearly that 
no capture is necessary, and that all the court requires is ju. is- 
diction properly obtained, and then its inquiry is into the title. 
Thus the cargo was thought (though wrongly, as it seems to 
me on the merits of the question ) not to be entitled to the safe 
conduct which was implied in favor of the ship, and so, though 
never captured, it was condemned. 

In the case of the ‘‘ Emulous,” goods owned in England 
and found here in the custody of one of our citizens on the 
breaking out of the war with Great Britain, in the year 1812, 
were libelled as prize, and Judge Story, following Lord Stow- 
ell and the practice of the British towards us in that same war, 
condemned them as prize, but the Supreme Court reversed 
this decision, not on the ground of want of capture or want of 
taking from hostile possession, but because they were not will- 
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ing to admit that the laws of war, as understood and practised 
in "this country, authorized such reprisals. The Emulous, 1 
Gall. 563; 8. C., 8 Cranch, 110. In the case from which 
the quotation has been made, the question was only whether 
goods captured at sea could, after being landed, be proceeded 
against as prize; and Lord Stowell was only deciding that 
the taking was so far maritime as to make it a question prop- 
erly of prize and not of common law jurisdiction. He was not 
attempting to give an exhaustive definition of prize, though, 
as I understand his language, it perhaps is as good a definition 
as could easily be made. Including neutral goods liable to 
condemnaticn from being involved in illegal trade under the 
phrase ‘* enemy goods,” which you must do in any interpreta- 
tion, I understand him to mean simply this: ‘* Prize is enemy 
property taken at sea, jwre belli.” That is, taken into our 
hands, and therefore out of the enemy’s hands. 

But it may be said, in al] the instances above given, the 
taking, whether forcible or not, and whether from hostile pos- 
session or not, was at all events jure belli; and here the 
taking was by right of finding, which would equally exist in 
time of peace, or in favor of a non-commissioned vessel ; as of 
the bark or brig which did take some cotton without inter- 
ference by the ** Vicksburg.” 

One answer to this is, that, in point of fact, these goods 
were seized and sent home distinctly as prize, and libelled as 
such by request of the captors. But as these proceedings 
appear to have been taken under what the captors now consider 
a misapprehension either of fact or of law, perhaps they ought 
not to have much weight as admissions. 

Ir point of law, however, I think the possession was taken 
and held jure belli, and was a capture. If the hostile or quasi 
hostile owner had, immediately after the taking, demanded the 
goods, tendering a sufficient salvage, I think the answer would 
have been, and rightly, that they were held as goods liable to 
he condemned to the United States, as having been taken on 
the high seas, jure belli. And the merchant vessels, if Ameri- 
can (as one of tiem was), might have lawfully set up the 
same right; but if neutral, they must have yielded to the 
demand of the true owner. There seems to me no difficulty 
in holding the goods to have been both derelict and prize ; 
derelict so as to give a primary right of possession to the 
finder, and prize to give the sovereign of that finder, if a 
hostile belligerent as regards the owner, the right to condemn 
the property as prize. 
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And to this effect is the language of Sir William Scott 
in The Aquila, 1 Rob. 41, a case of a ship and cargo found 
at sea: 

‘¢ This case, therefore, is to be considered as derelict; and 
in that form the proceedings were originally commenced against 
both the ship and cargo; the ship has been claimed and re- 
stored ; the cargo has not been claimed; but there was reason 
to expect an owner would appear, as there were papers on 
board describing it to be the property of a neutral owner. 
Some suspicions occurred, however, that it was in fact the 
property of an enemy; and under these circumstances it be- 
came expedient to proceed against it as a prize, for the purpose 
of meeting the pretensions of the ostensible, neutral owner, 
and of bringing the examination of his claim where alone it 
could be properly discussed, into the prize court.” 

If this is not so, the absurdity follows which was urged at 
the bar, that the crew of a vessel chased by a hostile cruiser 
have only to abandon her, and if she is taken by another 
cruiser that did not join in the chase, then, though fully armed 
for war, she is only derelict, and not prize. 

It is suggested that, if property belonging to one of our 
citizens had been captured by an enemy, and had then been 
abandoned by him and found by one of our cruisers under 
circumstances and in the way that these goods were saban- 
doned and found, such finding would not be a recapture, and 
the finders would not be limited to the statute rate of sal- 
vage as for a recapture. This is true. But recapture is a 
matter of statute, and its meaning is not necessarily the con- 
verse of that of capture. By definition it denotes a taking 
from hostile possession. Capture affects the title of the true 
owner, recapture only the possessory right of the captor. By 
capture the goods come into the possession of an enemy, but 
do not become his property until condemnation. If aban- 
doned before condemnation, the title of the original owner 
again attaches, and the finder, if a friend, finds for him, and 
divests no right of the enemy, for that was wholly possessory, 
and was lost by the abandonment. This is well shown by 
the case, among many others, of The Adventure, 8 Cranch, 
221, in which a French captor gave a British prize to an 
American shipmaster ; and our Supreme Court held that the 
original British owner should have the remaining property 
after salvage paid; and, war in the meantime having occurred 
with England, allowed him till peace to make his claim, on 
the principle of the case of the ‘* Emulous,” above referred to. 
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But suppose the ‘‘ Vicksburg,” with this cotton on board, 
had been taken by the enemy, and carried into one of their 
ports and before one of their tribunals, supposing them to 
have had ports and tribunals, would not the captors of the 
‘* Vicksburg” have been entitled to salvage from the original 
owners of the cotton, as upon a recapture, or must they have 
restored without salvage? 

Finally, it is urged that our prize acts regulating the awards 
of prize money, and prize proceedings generally, speak only 
of the capture of vessels and their cargoes, and of the rela- 
tive force of the vessels, giving the captors the whole of the 
prize, if the latter is of equal or superior force to the cap- 
tors, and the half if she is of inferior force; but that here 
is no vessel, and no force, superior or inferior; wherefore, 
it is concluded, there can be no prize. 

But the prize acts do not undertake to define what shall 
be lawful prize, nor, in general, how the court shall obtain 
jurisdiction to pass upon that question. They regulate some 
of the proceedings of the captors and of the courts, and the 
mode of ascertaining and distributing the prize money. If the 
property is water borne, it need not be in a vessel, and if it be 
properly brought within the jurisdiction of the court, it need 
not be by what would be in the most strict and literal sense 
acupture. If the takers should not come within the benefits 
of the prize acts as captors in any particular case, it would be 
their misfortune, insomuch that they must seek their redress 
in another tribunal. But that they would eventually be 
properly compensated, we canaot permit ourselves to doubt. 
It has been the habit of Congress in all our wars, I believe, 
to award suitable remuneration to non-commissioned captors, 
and all others who have performed services of this nature, for 
which the law has made no effectual provision. I find no such 
difficulty, however, in this case, because this court has always 
construed the acts to include all lawful takings by commis- 
sioned cruisers, whether any vessel or opposing force were 
present or not. If the force is not equal or superior, it is 
taken to have been inferior. And Ido not doubt that this is 
the correct interpretation. 

I conclude, therefore, that these goods must be condemned 
as prize, and distributed accordingly, the ‘* Vicksburg ” being 
entitled, as sole captor, to one-half of the proceeds. 

The view which I have taken renders it unnecessary to de- 
cide what would be the rights of the finders of this property, 
regarded simply as derelict in time of peace. But as this was 
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much and ably discussed, I perhaps ought to say that I am 
not to be understood as conceding that goods which had broken 
our blockade immediately before the finding could never be 
claimed by the owner in any of our courts. “On the contrary, 
I think the only safe title for the finders must be sought in 
the decree of a prize court. And this, perhaps, is fairly im- 
plied in what I have already said. 

Nor is it to be taken for granted that salvors are entitled to 
the remaining value of the derelict goods (if there be any re- 
mainder ) after salvage paid. On this point it was strongly 
urged for the government that the United States have suc- 
ceeded to the prerogative of the British crown in this matter. 
And for this position were cited, Dane Abr. Tit. 76, Art. 7, 
§ 16; 3 Kent Com. 357; 28 Bags Cotton, 2 Am. Jurist, 119. 
The last being a decision of Judge Davis, in this district, 
after a most careful argument at the bar, and which is the 
only decision that I am aware of upon the point. 

On the other hand, it was clearly shown to have been the 
practice in this district in later times, to permit the salvors 
in such case to take the proceeds remaining in the registry 
after such a lapse of time as would satisfy the court that no 
owner would ever appear upon stipulation to return the same 
upon order of the court, though it does not appear that in 
either court the point was raised or argued. And a like 
practice has prevailed in Florida.—See Marvin, Wreck and 
Salvage, § 131, n. 

It is no part of my duty, nor is it my desire to give any 
opinion upon this point, but merely to call attention to it as 
one of interest and worthy of examination in any case which 
may call for its decision. 

ft. H. Dana, jr., U. S. Attorney, for the United States ; 
W. G. Russell for the captors. 


Tue Scnooner Ipa L. Howarp. 


The services of finders of derelict property are compensated upon the same 
ral principles as salvage. ‘The distinction between salvors and finders 
Seen as to rights and duties. 


LoweLL J.—This is a cause of salvage. On the 15th 
of February, 1865, the schooner ‘* Ida L. Howard,” of about 
one hundred and sixteen tons burden, owned in Portland, and 
bound on a voyage thence to Philadelphia, with a cargo 
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consisting chiefly of barley in bulk, attempted to make the 
harbor of Boston to avoid an impending storm. It came on 
to blow very strongly from the eastward, with much snow, and 
night found the vessel still outside the harbor. At about 
eleven o'clock at night, while holding her course, as her master 
supposed, towards the harbor, she struck on what are known 
as the Egg Rocks, near Boston Light. After staying by her 
for sowe two | ours, as the captain testifies, and about an hour 
before high water, the sea making fast, and the schooner 
being in imminent danger of going to pieces, the master and 
crew all left her in their only boat, taking with them, appa- 
rently, most of their clothes and personal effects, and probably 
such other light articles of value as they had on board, and 
finding no safe landing at any nearer place, there being much 
ice floating in the bay, rowed to Boston, where they ‘arrived 
at about eight o'clock the next morning, the 16th. 

The master made some report of the facts (what report is 
not stated) to a firm in Boston, who, I suppose, were agents 
or friends of his owners, and noted a protest before Mr. Tyler. 
He made some unsuccessful efforts to find the wreck master, as 
he calls him, of the underwriters, and at about ten o'clock 
wert down in a tug-boat to see what had become of his 
schooner. 

In the meantime the vessel had driven off or over the ledge 
on which she had originally struck, and had gone over to Point 
Alderton, about a mile distant, in a southerly direction, where 
she was stranded on a rocky beach, going on apparently at or 
near high water, and was found by the libellants, between 
seven and eight o’clock in the morning, hard aground, and 
somewhat heeled over to starboard. The libellants, thirty-six 
in number, are all inhabitants of Hull, and several of them 
experienced wreckers, and nearly all are seafaring men, though 
some are quite young. They waded on board, through water 
and floating ice ‘about three feet deep at the bow, the tide being 
ebb and within about an hour of low tide, and found that the 
schooner had all sails set, of which the main topsail and flying 
jib were considerably torn; that she was about one-third full 
of water, and that both pumps were frozen up. The libellants 
immediately took energetic and skilful measures for the relief 
of the vessel. They hauled down and made fast the sails, and 
thawed out the pamps. They sent to Hull, about a mile and 
a half distant, for an anchor, which was brought round by a 
small schooner belonging to the libellants. This anchor and 
two belonging to the ‘* Howard” were carried out through the 
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surf, with a good deal of difficulty and some risk, and hauled 
taut; and a steam tug-boat, the ** Dayspring,” was telegraphed 
for to Boston, and came down, arriving some time before high 
water. 

At high tide, in the afternoon, by heaving on the anchors, 
and with the aid of the tug, the libellants got the stern of the 
vessel round directly to seaward, and tried to push her off 
the beach, but failed, the tug parting two hawsers and the 
schooner moving but slightly. During the morning the wind 
had moderated, and again increased, blowing a whole sail 
breeze from the eastw ard, and the sea was very rough. In the 
afternoon the wind hanied to the northward, and moderated 
again, an] so continued until the vessel was got off the next 
afternoon, and the sea gradually went down. 

In the forenoon, and some hours before this attempt was 
made to get the schooner off, her master came down, and being 
unable, as he says, to go on board,. by reason of the surf, had 
a conversation with some of the libellants, who were in the 
little schooner ‘* Laurel,” which had brought the anchor round 
from Hull. He told sheen who he was, inquired into the con- 
dition of ethe vessel, said he had not come to interfere with 
them, but that they were to go on and get the vessel off, and 
should be well paid if they succeeded, and asked where they 
should convey her if they got her afloat. It is in dispute 
whether or not he expressed an intention of going home to 
Portland, and asked the libellant McKown to write to him if 
they got the vessel off. 

‘The master then went back to Boston. <A few of the libel- 
lants remained on board all night. Others came back with 
their schooner ‘** Thetis,” after the tide had risen that night, 
and began lightening the vessel by taking off the deck-load, 
which enacted of eivht wooden hay-presses, i in pieces — a full 
deck-load. This w ork was continued by the ** Thetis,” assisted 
afterwards by the schooner ** Malcolm,” belonging to the libel- 
lants, until the whole deck-load had been got off, which was 
not long before high tide in the afternoon. The libellants ome 
carried out a fourth anchor. <Atan hour or an hour and : 
half before high tide, the ** Dayspring” came down again ri 
Boston, at the request of the libeliants, to aid in the second 
attempt to pull the schooner off the beach. 

At some time on the 16th of February, the underwriters of 
the cargo heard of the disaster, and engaged Mr. Tower, who 
is agent of the New York and Boston underwriters, and a 
commissioner of wrecks under the laws of Massachusetts, to 
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look after the matter. The president of the office gave Mr. 
Tower a letter giving him charge, as he expresses it. He 
engaged the steam tug ‘* Starbuck,” and a schooner with 
cables, etc., often employed by the underwriters, and early the 
next morning went down in the tug, and going as near the 
wreck as was prudent, had a conversation with one of the 
a salvors, master of the ** Thetis,” found that the barley. 
ras in bulk, and that the salvors had no.-bags, and went back 
ha Boston for shovels and bags, and some other tools and. 
implements which he thought necessary, and which he pro- 
cured, and left Boston again some time after noon, and, in 
going down, overtook the master of the ‘* Howard” with a 
mate and one man rowing towards the wreck, took them in 
tow and arrived there soon after the * ‘Dayspring ”; that is, 
an hour or more betore high water. How many men came 
with Mr. Tower does not appear. Fron) this point there is 
some little difference in the testimony,)and a good deal in 
the legal inferences sought to be drawn fros it on either side. 
It is not disputed that either the master or Mr. Tower, 
or both, told the salvors that they had come with additional 
means and assistance, and demanded the right to discharge 
a part of the cargo, and to take the direction of affairs. The 
libellants refused to give up the charge of the vessel, and to 
receive the assistance, except on terms. They offered to hire 
Mr. Tower and his men, which offer was indignantly refused. 
They at first declared that the tug ** Starbuck ” should not 
assist, but soon after, and before high tlde, made a bargain 
with her master for her assistance upon terms agreed betw een 
them. The ** Starbuck” and * Dayspring ” made fast to the 
wreck, the libellants heaved on the anchors, and the vessel 
was hauled off the beach after an hour of severe labor. The 
tugs took the saved schooner, the salvors’ schooners ‘+ Thetis” 
and ** Malcolm,” with the hay-presses on board, and the un- 
derwriters’ schooner ‘* Kate” in tow, and all proceeded to- 
gether to Boston, where the ‘* Howard” was safely moored 
and delivered to her master. An anchor and some chain 
cable, which was thrown over at the last moment, to lighten 
the vessel, were recovered by the libellitnt,and delivered on 
board of her the next day; and on that day, the parties being 
unable to agree on the amount of salvage, this libel was filed. 
Among the points most mooted in this cause are: Whether 
the schooner was derelict when the salvors went on board of 
her; and if she was, whether that circumstance ought to en- 
hance the amount of salvage to be awarded. 
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It was strenuously urged by the claimants that whatever the 
facts might show to have been the nature of the master’s 
abandonment of his vessel, she could not be derelict, because 
this term is only applied, in the strict and technical sense, to 
property found at sea; that wrecks are something quite dis- 
tinct, as is shown by the fact that the two kinds of goods are 
appropriated by the common law, to different persons, one to 
the king and the other to the lord of the manor. I think, 
however, that so far as the law of salvage is concerned, the 
important question on this head is, not where the property is 
found, so it be within the ebb and flow of the tide, but under 
what conditions and with what intent it was left. Again it is 
said that the distinctions formerly existing between salvors, 
strictly so called, and finders of derelict goods, have disap- 
peared, and that. the rights and duties of the owners, on the 
one side, and of the salvors or finders on the other, are pre- 
cisely similar in both classes of cases. This position is, in the 
main, well taken. But some differences, I think, still survive. 
Salvors, strictly so called, are persons who undertake to save 
property in peril, at the request of the owners, or of their 
agent, the master; and of course, so far as any definite con- 
tract is made, in any case, they are bound by its terms. But 
if no definite bargain is made, still the salvors are under the 
direction and control of the master, and may be discharged by 
him, wich or without good cause, upon being compensated for 
what they have already done, or without such immediate com- 
pensation, if their lien is not endangered. Finders, on the 
other hand, take possession, primarily by right of discovery, 
and cannot be dispossessed afterwards by the owner or master. 
Again, finders being in possession under no contract may, I 
suppose, abandon their enterprise at any time before other 
persons, either salvors or owners, who might have saved the 
property, if they had not. have intervened, or been read) to 
intervene; in other words, if their exertions have not diminished 
the chances of ultimate safety, and this without waiting for 
any such danger to life, or apparent hopelessness of the enter- 
prise, as would alone justify salvors in such abandonment. On 
the other hand, both salvors and finders are under an_ implied 
obligation to use good faith, honesty, skill and energy in what 
they do undertake. Their services are, at the present day, 
compensated upon principles substantially similar, and dimin- 
ished or forfeited alike by want of due care and skill, or ty 
positive malfeasance. I cannot, therefore, assent to the argu- 
‘ment for the libellants, that if this is a case of derelict goods, 
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the salvage compensation should be a moiety, or some definite 
proportion approaching a moiety of the value of the thing 
saved. The compensation, when we come to it, must be given 
on the general principles of salvage, with this element of merit, 
that the salvors have not, in a case of derelict or quasi derelict 
property, and had not in this case, the advantage and relief of 
the oversight and direction of the master of the vessel, who is 
presumed to be the most competent person, and the person 
most deeply interested in the proper direction of affairs, in such 
a calamity ; and as oversight and responsibility are more highly 
paid than mere labor, their compensation should be enhanced 
aceordingly. 

But this question, whether the master’s abandonment of his 
vessel was made with such an intention, at the time of return- 
ing to her, and that intention was so carried out that his 
possession was continuous, and his vessel was not derelict, 
bears upon another part of this case, which was much argued, 
though on other grounds ; namely, the conduct of the salvers in 
refusing to give up the command to the master and Mr. Tower 
when they came down on the afternoon of the second day. If 
the master retained the control of his vessel, he could dispossess 
the salvors, or take the direction of their operations, at any 
time ; otherwise not. A fact which depends upon intent, is 
ofien difficult to establish, or to disprove. In this case, the 
master left his vessel to save the lives of the persons on board ; 
at a time and under circumstances which render it doubtful 
whether he knew precisely where he was, or could estimate 
very accurately his peril; he took with him, apparently, what- 
ever was most valuable and portable. He went to Boston and 
noted a protest, which has not been produced; he went down 
again, without his officers or crew, so far as appears, and with- 
out any means or intention to aid in the rescue of the valuable 
property which had been intrusted to him; he was afraid to 
go on board his vessel, for the surf; he told the salvors to go 
on and get the vessel off, and he went back to Boston. It is 
disputed, and is almost the only fact that is disputed, whether 
he told the salvors that he thought he should go home to 
Portland; three witnesses swear that he did. He denies it, 
However this may be, it is clear that he might as well have 
been in Portland, for all the aid he gave by counsel or by act 
in saving the vessel and cargo until the next afternoon. His 
part of the affair appears to have been that of a disinterested 
spectator; surely a very singular position for the master of a 
vessel who had not abandoned her. There are two cases in 
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which the abandonment was made under circumstances quite 
like those of the case at bar, and where the master’s right was 
much stronger than in this, in which it was held that the 
salvors had a right to treat the property as derelict.— The 
Sarah Bell, 4 Notes of Cases; The John Gilpin, Olcott, R. 

Taking all the facts of the abandonment, and of the conduct 
of the master afterwards, I think the salvors’ right of posses- 
sion on the second day was superior to his. 

It is said that whatever might have been the rights of the 
master, Mr. Tower, the Commissioner of Wrecks, had, by a 
statute of this State, the right of possession, whenever he chose 
to assert it; and I was urged to give a construction to this 
statute, which is said to be understood somewhat differently by 
the wreckers and the commissioner respectively. The present 
case, however, calls for no decision on this point, because Mr. 
Tower's evidence is very distinct, that he made no demand and 
assumed no authority as Commissioner of Wrecks. His oftice 
was well known to the wreckers, but for some reason, no doubt 
sufficient, he did not choose to assert it. He is agent of the 
underwriters as well as commissioner, and in the former char- 
acter had a letter from the underwriters of the cargo, (not 
abandoned,) ‘* giving him charge ” of the property, but it is 
very clear that neither those underwriters nor their agent could 
take charge of this wreck against the wishes of the salvors. 
jut it is not, perhaps, necessary to rest the decision of this 
point solely on these principles. It is by no means entirely 
clear to my mind, that the salvors understood that the demand 
of possession was made distinctly by the master, as master. 
He was there with Mr. ‘Tower, and accidentally, so far as time 
is concerned ; for if Mr. Tower had not taken him in tow, he 
could hardly have arrived much before high water. Mr: 
Tower conducted the negotiations, and by his character, and by 
his having charge of the second tug and other appliances, 
though not by his official position, was the principal person ; 
he showed the salvors his letter, he says, and reasoned with 
them. Iam not clear that the salvors did not understand the 
demand which they refused to be that of the agent of the under- 
writers. The master’s chief complaint, on this head, in his 
deposition, is, that they would not obey the agent; the agent 
on the stand appears to consider the master the person most 
aggrieved. 

But whatever may have been the right of possession and 
control, the salvors were bound to accept the assistance offered 
them, if it was necessary to the ultimate success of the enter- 
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prise, or would hasten that result in any material degree, as 
by saving a tide or the like. Upon this point, the libellants 
appear to have misunderstood their position. It was their duty 
to accept necessary assistance, even if offered by strangers ; 
and they would reject it at their peril. If they could make no 
bargain for their aid, they must accept it without a bargain, 
and leave the owner or the court to adjust the compensation. 
There are cases, indeed, in which additional aid, forced upon 
salvors against their judgment, and where that judgment was 
sound, and no necessity existed, has been considered obtrusive, 
and compensation has been entirely withheld from the persons 
thus attempting to oust the original salvors. But this is not at 
all a case of that kind. Here it is evident that some part of 
the assistance offered by Mr. Tower was necessary. The 
event has shown that without the services of the ‘* Starbuck,” 
the vessel could not have been saved at that tide, unless a part 
of her barley had been discharged, which the salvors could not 
do themselves, and refused to let Mr. Tower do. It is plain, 
on the evidence, that it required all the power of both tugs, 
working under a high pressure of steam, and even the jettison 
of an anchor and chain, to get her off, at the last moment that 
the tide remained sufficiently favorable. 1 cannot, therefore, 
justify the refusal of the libellants to accept her services. But 
they had an opportunity of repentance, and improved it; they 
engaged the services of the ‘* Starbuck,” after a short delay, 
and by so doing saved the tide and their salvage. I am not 
curious to inquire whether their hesitation lasted for five min- 
utes or for twenty-five, as the owners did not suffer by it, 
neither should the salvors. But, on the other hand, 1 do not 
thirk that the compensation of the salvors should be increased 
by their hiring the ‘* Starbuck,” whose services were offered 
them, without charge, by the underwriters. They were bound 
to accept those services, as I have already said, even if offered 
by strafigers, leaving the salvage to be settled afterwards ; but 
here was no question of salvage. Persons interested in the 
property tendered the gratuitous services of the tug. How 
then are the salvors to wait until they can make a bargain for 
what they were offered without price, and then adduce those 
services as something added to their own merit, and ‘* pro- 
cured” by them, as they say in their libel. The ‘* Starbuck ” 
was not procured by them. Her presence there was, so far as 
they were concerned, accidental, and the question of their com- 
pensation must stand as if they had accepted her at once, as a 
salvor, if such had been her character, or as the underwriters’ 
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essel, if such she were. In other words, the underwriters are 
entitled to the benefit of their own exertions and foresight ; 
and the salvors are not to be paid for a foresight which they 
did not exhibit. 

It remains to fix the compensation justly due to the libel- 
lants, a matter much more difficult than to ascertain either the 
facts or the law of this case, because it is one which has and 

can have no fixed scale of prices, and of which the principles, 
though well understood, are very general and difficult to reduce 
to computations. I take off nothing for the alleged embezzle- 
ment of clothing and provisions ; because, resting solely on the 
evidence of the master, and that given some time after his first 
deposition was taken, and weighed by all the facts and evi- 
dence, I do not think the allegation is made out, except to this 
extent, that the salvors did make use of some of the vessel's 
stores and provisions, without plunder or waste. I am asked 
to say that such use is unlawful; anda brief note of a case 
before Judge Marvin, and found in his excellent work on wreck 
and salvage, i is relied on. I have no doubt that decision was 
right ; but as the case is not stated at all, it cannot be com- 
pared with this or any other case, and must be taken to have 
been decided upon its own circumstances. It cannot be main- 
tained, as a general proposition, that salvors are bound to 
find their own supplies, pending the salvage service. On the 
contrary, supplies so furnished, if of sufficient importance to 
be considered at all, form one of the iters of the expenses 
which are to be refunded to the salvors; and there are cases 
where thousands of pounds sterling have been allowed for 
expenses of this character. In this very case, if the libel- 
lants, some of whom staid by the vessel continuously for 
two days, had brought their supplies from Hull, and carried 
them out to the vessel through the surf which the master was 
afraid to encounter, that fact would have been a proper one 
for compensation. It is rather for the advantage of the vessel 
that her stores was available for the purpose, and her owners 
can adjust the cost with any others who may be responsible 
to contribute, as readily in the one case as in the other. 

I am satisfied, not only by the opinions of the libellants 
and their neighbors, but from a consideration of the state ot 
the vessel with all her sails set, her position on the rocky 
beach, the amount and direction of the wind and surf, and 
the damage that she actually sustained, that she was in immi- 
nent danger of bilging when found by the libellants; and I 
think her safety from that peril is owing to their exertions. 
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If she had bilged, the vessel and cargo would have been much 
more di umaged than they were, if not r destroy ed. Besides this, 
the exertions of the salvors in pumping the vessel constantly, 
or as much as was necessary, in carrying out anchors through 
a surf which the master dared not enter, in removing the 
deck-load by night and day on board their own vessels. fur- 
nished for the purpose, hauling on the anchors, and engaging 
the ‘* Dayspring,” were energetic, meritorious, skilful and well- 
directed services, and performed for the most part without the 
aid or advice of the master or any one else. These services 
have secured to the owners and underwriters a great part or 
all of a property, valued at twelve thousand dollars, and though 
not completely successful, and not likely to have been com- 
pletely successful at that time, without the aid of the second 
tug, yet they were essential, and the principal services in the 
salvage ; and were continued for a long time, with some hazard 
in carrying out the anchors, with some exposure in wading on 
board, and by a large number of persons, most of whom cer- 
tainly took an active and useful part. 

Under the circumstances, if the whole service had been per- 
formed by these libellants, and by tugs procured by them, I 
should consider that one-fifth part of the value of the property 
saved would be a fair and reasonable compensation for their 
services and the use of their schooners, to which I should add 
the money paid for the tow boats. As they are not entitled to 
credit for the ** Starbuck,” I allow them one-sixth part, or two 
thousand dollars, and the money paid for tugs, two hundred 
and seventy dollars; in all, two thousand, two hundred and 
seventy dollars. As it was said that the libellants were entirely 
agreed or could agree upon the division among themselves, and 
as their relations to each other are not such that any of them 
appear to need the protection of the court, no order is made 


upon that subject. 


J. C. Park and J. M. F. Howard for libellants; F. C. 


Loring and J. Lathrop for claimants. 
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Southern District of Florida. 
Tue Unitrep Srares v. Toe STEAMER WREN AND CARGO. 
Ih Admiralty.—( Prize.) 


Boynton J.—This vessel sailed in Ballast from Havana, 
for Halifax and Liverpool, on the 12th day of June, 1865; 
on the morning of the 13th, before daylight, she was seized by 
a part of her crew ; on the evening of the 13th she was brought 
into Key West and delivered to the authorities. She has been 
libelled as prize, an] claimed by the master as the property of 
John Laird, a British subject. The case has been heard upon 
the testimony taken in preparatorio, and further proof directed 
to be taken by the Court. It is not pretended by the captors 
that the asserted voyage which the vessel was pursuing at the 
time of seizure was not the real one, nor that it was an unlaw- 
ful one. Condemnation is sought on the ground of enemy 
ownership. 

It is obvious that, beyond the important questions which 
come up in all prize cases, there are here exceptional ones, 
arising out of the time of the capture, and the manner of the 
capture. The vessel was seized after the enemy organization 
within the United States, which had waged the war, had ceased, 
or almost ceased to exist. The seizure was made at this time 
by a revolt of the crew, who had shipped and signed articles 
for a voyage from Havana to Liverpool. Perhaps clearness 
will be promoted by examining these questions separately. 

The register of ‘the vessel. dated Dec. 24, 1864, names as 
the owner, ‘‘ John Laird the younger, of Birkenhead, in the 
county of Chester, ship builder,” and as the builders, ‘* Mes- 
srs. Laird Brothers, Birkenhead,” and states that she was 
built in 1864. The master testifies that the vessel ‘* belonged 
to Laird, junior, of Liverpool, as he inferred from the register, 
and was informed,” and ‘* that he only knows the fact from 
the register.” The chief officer, Jas. C. Long, states that he 
does not know anything about the ownership of the vessel. 
The purser, Mr. T. R. McGahan, says that he believes the 
vessel belongs to Frazer, Trenholm & Co., of Liverpool, but 
has no personal knowledge ; ‘* that he has heard Major Helm 
at Havana, and Mr. Lafitte also at Havana, speak of Frazer, 
Trenholm & Co. as the owners of the vessel.” John Duggen, 
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the third officer, says ‘* that he has been in the vessel since she 
left Liverpool; that he believes the vessel belonged to the 
Confederate Government ; that he had heard Captain Moore, 
her former master, say that she was Confederate Government 
property ; that she had a Confederate flag on board, which was 
frequently hoisted in the harbor of Havana; and that she dis- 
played the Confederate flag on her flag-staff abaft in the harbor 
of Galveston, in the manner usually displayed by national 
vessels.” These four witnesses were the only ones examined 
in preparatorio by the Prize Commissioner. A motion was made 
by the claimant to strike out the deposition of Duggen on the 
ground of his identity with a name signed to a letter sent by 
the captors to the Admiral, and by him forwarded to the Prize 
Commissioner, to which were attached ten names, all in one 
hand-writing, among them that of ‘* Dugan.” The Court 
refused the motion, but in the order for further proof framed 
an interrogatory calling for the names of all the persons 
engaged in “the seizure, ‘under which all the persons in the ship 
might have been examined by either party on this point. 
Three of the captors were examined ; they all give the names 
of all the persons whom they aver to ‘vs been engaged in 
the undertaking, and do not name Duggen. The master says, 
in answer to this question, ‘* that the third officer, John Dug- 
gen, was on the bridge at the time and in charge of the w atch, 
and he believes him to be one of the principal persons engaged 
in the mutiny.” The purser, Mr. McGahan, says, that ‘* from 
the conduct of a man called Hamilton and one called Har- 
wood, and the carpenter and the third officer, Duggen, subse- 
quent to the seizure, he believes they had knowledge of the 
undertaking before its commencement.” These are the only 
witnesses who name Duggen. He was himself not examined 
by either party. 

On his first examination upon the standing interrogatories, 
the master stated that he was appointed to the command of 
the steamer by Mr. Ramsay, of Havana; that there was no 
charter party ; he was engaged to take the vessel to Liverpool, 
and deliver her there to Frazer, Trenholm & Co.; that all 
the papers on board were taken by the asserted captors, except 
two papers which were destroyed; and that he has known the 
vessel, on former voyages, to sail from and to the Port of 
Galveston. Texas,— one of the blockaded ports under the 
forces of the United States; and that there was a Confederate 
flag on board,—that he does not know for what reason it was 
on “board ; he did not bring it on board, nor want it on board. 
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Mr. McGahan, the purser, states, ‘‘ that he was born in 
South Carolina, and owes allegiance to that State; that the 

master was appointed to the command, as he understood, by 
Major Helm, at Havana; that the vessel had been trading to 
Galveston ; that he destroyed three papers handed to him by 
the master after the arrival of the vessel at Key West; he was 
instructed to destroy them; he does not know their contents ; 
he was told by the master that one of the papers was the 
instrugtions for the voyage. One of the papers, which was 
open, was in the hand-writing of, and signed by Charles J. 
Helm ;” and that ‘* he believes the real and true property of 
the vessel is in Frazer, Trenholm & Co.” In answer to the 
further interrogatories propounded by the Court, the same wit- 
ness says, ‘that at the time of leaving Havana, deponent 
believed Major Charles J. Helm appointed Captain Stiles to 
the command; he arrived at that conclusion from hearing 
Major Helm speak of the resignation of the former master, 
Captain Moore, and of the vessel being about to go to Eng- 
land; he believes that Major Helm had control of the steamer. 
Deponent desires to add that since the arrival of the ‘ Wren’ 
at Key West, he has heard Captain Stiles say that he (Stiles) 
was appointed by Mr. Ramsay, which he believes to be the 
fact.” ‘* That he believes Major Helm acted in the capacity 
of agent for Frazer, Trenholm & Co. in making the appoint- 
ment of Captain Stiles to the * Wren’ as master, if he made it 
at all; has heard Major Helm say he was the agent of Frazer, 
Trenholm & Co., for the ‘ Wren’ and other steamers at 
Havana; heard Major Helm make this remark in connection 
with a claim made by Addison Cormack for a debt asserted to 
be due to him from the Confederate States, for which he 
threatened to attach the ‘ Owl.’” 

To the fifth interrogatory he answers, ‘* that he does not 
know who appointed Captain Stiles to the command; has 
already said that he believes the appointment was made by 
Major Helm. Previous to the time of the appointment of 
Captain Stiles, and witness believes also at the time of the 
appointment, Major Helm was regarded as the Confederate 
agent appointed by the Government at Richmond. He has no 
knowledge of his having acted in any public capacity, but has 
heard him say that by the terms of his appointment he was not 
constrained to reside in Havana, but might reside anywhere 
else in the Island of Cuba; from this conversation deponent 
inferred that Major Helm was residing in Cuba by appoint- 
ment of the Confederate Government, in a public capacity.” 
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Charles J. Helm is repeatedly spoken of in the mass of let- 
ters and papers found on board the ** Wren,” and returned by 
the Prize Commissioner, as ** C. S. Agent at Havana,” and he 
has been little less widely known in that capacity during the 
past four years than Mr. Davis, Mr. Mallory, and Mr. ‘Tren- 
holm have in the positions they have held. 

In his second examination the master adheres to his state- 
ment that he was appointed to the command of the vessel by 
C. G. Ramsay. Though the case had then been once ergued, 
and condemnation demanded on the ground of enemy owner- 
ship, the master says, in answer to “the question, ** in what 
capacity and by what authority the person who appointed him 
to the command acted,” ** that he acted in the capacity of agent 
for the ‘ Wren’ at Havana,” and that his means of information 
in regard to Mr. Ramsay being the agent for the ‘* Wren,” at 
Havana, is derived from the fact that Mr. Ramsay gave him a 
letter to the British Consul to consider deponent as the master 
of the * Wren,’ and that he has no other means of information 
on the subject.” He does not say that Mr. Ramsay acted in 
the capacity of agent for Mr. Laird, the asserted owner, or 
for Frazer, Trenholm & Co., to whom he was to deliver the 
vessel, but that he acted in the capacity of agent for the 
‘¢ Wren,” which is sufficiently indefinite, certainly. 

The chief officer, Mr. James C. Long, says on both exami- 
nations, that he believes the master was appointed to the com- 
mand by Mr. Ramsay. 

It is worthy of note that in his first examination the master, 
speaking of the two papers which he says were destroyed, says 
one of them was ‘‘ a letter to himself from the office of the 
agent of the vessel, Mr. Helm, at Havana,” and the other, 
‘*an order in favor of deponent from Mr. Helm for the pay- 
ment of forty pounds, payable on delivery of the ship at 
Liverpool.” <A letter dated Head-Quarters, District of Texas, 
New Mexico, and Arizona, Office Chief of Artillery, Houston, 
May 10, 1865, addressed to ** Commander Stiles, C. S. Navy, 
eare C. S. Agent, Havana, Cuba,” and signed G. V. Ma- 
gruder, jr., says :— 


‘*¢ My dear Captain, I am quite in despair about the condi- 
tion of the Blakely guns recently sent on the ‘ Wren.’ As 
usual they came in unserviceable condition ; the carriages have 
been left in Havana. I have written to Major Helm on this 
subject, as well as about the ammunition for the Whitworth 
guns, which should have been sent by the ‘ Wren.’ I will 
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consider it a great favor if you will impress upon Major Helm 
the great importance of getting in these stores without loss of 
time, as we may be obliged to abandon Galveston at any 
moment.” 


Another letter is as follows : — 

“ Houston, fpril 5, 1865. 
** Capt. Moor, S. S. Wren, Galveston : 

‘© Sir,—Mr. John Williams will with this make known the 
object of his visit. Mr. Williams is desirous of visiting 
Havana, and applied to me for passage, but as I have made 
it a rule not to interfere in the management of the Govern- 
ment ships, leave the matter entirely with you. 

*¢ Very respectfully, 
‘* Henry SAMPSON.” 


It cannot be denied that all this points strongly towards 
Confederate ownership. There is nothing in the position or 
history of the master of the vessel at the time of capture to 
prevent this conclusion. Captain Stiles swears that he was 
born in Pennsylvania; he appears by the papers captured and 


returned, to have been for a considerable number of years an 
officer in the Navy of the United States; in 1856 he was 
appointed United States Consul at Vienna, which position he 
held until about the spring of 1862. 

The day on which he entered the Confederate service does 
not appear; but a book of letters and memoranda relating to 
the steamship ‘* Cornubia,” contains copies of the following 
letter and receipt : — 


“St. GeorGe’s, BErmMuDA, December 9, 1862. 
‘¢ Captain Joun Burrovueus, Steamer * Cornubia’ : — 

‘+ Sir,—In reply to yours of yesterday, informing me that 
the steamer * Cornubia’ is coaled, stored, and ready to take in 
cargo, and that you have procured a crew to proceed in her, 
agreeing with them that in ease of capture or loss of steamer 
they are to be sent to England at the expense of the Confed- 
erate Government, and their wages paid up to the time of 
arrival in Great Britain, I have to state, that so soon as you 
‘an hand me inventory of stores, furniture, fixtures, &c., now 
on board of her, together with the list of articles sent out of 
her since her arrival in this port, that I am ready to receive 
the ship in the name of the Confederate States Government, 

















Recent American Decisions. 


and to give you a triplicate receipt as agreed upon before 


leaving England. * * ¢ «# * ea 6 
** [Signed, ] Epwp. C. Srizes.” 


“Port St. GEorGrE’s, 7. 
“ December 10, 1862. 

‘«* Received from Thomas Sterling Begbie, Esq., of London, 
by the hands of Captain John Burroughs, the British Steam- 
ship ‘ Cornubia,’ complete in masts, spars, rigging, machin- 
ery, boilers, boats and all stores, appertaining to the said * Cor- 
nubia,’ as per agreement in London. 

** [ Signed, | Epwarp C. Stines.” 


The following order indicates that later in the month of 
December Captain Stiles was in Richmond : — 


“War DEPARTMENT, Ordnance Bureau, 
“ Richmond, December 24, 1862. 
*¢Capratin,— Having been appointed by the Secretary of 
War to carry out certain instructions from this bureau, dated 
Dec. 24, 1862, you are hereby assigned the pay and allowance 
of a captain of artillery on ordnance duty, while on duty with 
this bureau, in executing the functions assigned to you in said 
letter. 
‘* Respectfully, 
‘¢ J. Goraas, 
*¢ Col., Chief of Ordnance. 
‘¢ Capt. E. C. Stites, on Ordnance duty. 
** You will be paid at the same rate from the first of Novem- 
ber, or from date of taking charge of steamer ‘ Justitia.’ ” 
‘¢ J, GORGAS, 
‘¢ Col., Chief of Ordnance.” 


By another order from the same Department and . Bureau, 
approved by Jas. A. Seddon, Secretary of War, and dated 
the same day, he is directed to take the steamer ** Cornubia” 
from Wilmington to Bermuda, and then ‘* proceed to Liver- 
pool and London, and communicate with Major Caleb Huse, 
relative to the purchase of a vessel such as you and he may 
think suitable for the purpose of carrying freight from Bermuda 
and Nassau to the ports of the Confederate States.” On the 
2d of March, 1863, Caleb Huse, in London, addresses a letter 
to Captain Stiles, in which he says: ‘* Having read your in- 
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structions from Colonel Gorgas, in reference to the purchase 
of a steamer for the C. S. Government, I have the honor to 
inform you, that having entire confidenc, in your judgment, I 
desire you to take the whole matter of selecting a proper 
vessel into your own hands.” Then follows this letter : — 


“71 Jermyn St. Lonnon, 8. W., . 
« April 14, 1863. 
<¢ Captain Habprn : — 

‘* Dear Sir,—You will be pleased to consider Capt. E. C. 
Stiles as the registered owner of the S. S. ‘ Eugenie,’ and 
receive all commands from him from this date. You are per- 
fectly aware of the circumstances under which I became the 
registered owner of the ‘ Eugenie,’ and as it is impossible for 
me to give the necessary orders, I prefer that Capt. Stiles 
should be my legal representative. 

‘6 I: am, dear sir, yours truly, 
‘¢ Saux Isaac.” 


On the 25th of May, as appears from his letter of appoint- 
ment, signed by S. R. Mallory, Secretary of the Navy, Ed- 
ward C. Stiles was appointed a ‘‘ Lieutenant for the war in 
the Navy of the Confederate States,” and directed to report 
to the Secretary of War for duty. On the same day he was 
directed by an order approved by James A. Seddon, Secretary 
of War, to proceed to Wilmington and take general charge of 
the steamer ‘*‘ Eugenie”; on arriving at Bermuda , to confer 
with Norman W alker, Esq., Special “Agent of the War De- 
partment, and to bring back the steamer ‘ Harriet Pinckney ” 
loaded with bacon, provisions, etc. The following letter ap- 
pears to have been written a few months later : — 


[Copy.] 
“Steamer H. PINCKNEY, 4ugust 10, 1863. 
‘¢ Captain F. Jouns : — 

‘* Captain,—My letter to you dated the 24th July, ordering 
you to go to Halifax, is hereby annulled. You will now pro- 
ceed to “St. George’s, take in a cargo which will be furnished 
you, and then proceed under my direction to such port as I 
may designate. Should you have any doubts as to the owner- 
ship of this vessel, as she now bears an English register and 
flag, I am ready to make oath as to whom she really belongs, 
and to make such arrangements as will clear you from all 
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responsibility in case of the loss of said vessel. As you have 
recognized my orders heretofore, I trust you will continue to 
do so. ** Epwarp C. STILEs.” 


Among the papers is a copy of a receipted account, or bill, 
in which ** the Confederate States of America” are charged for 
three months’ services of Edward C. Stiles, ‘‘ as commander 
of S. S. * Harriet Pinckney.’” The receipt is signed by ‘* Ed- 
ward C. Stiles, C. S. N.” On the 28th of September an 
order of the Confederate States Navy Department, signed by 
S. R. Mallory, Secretary of the Navy, g ‘ants Lieut. Stiles 
‘* leave of absence for the purpose of visiting Europe in con- 
nection with purchasing vessels for the Volunteer Navy of 
Virginia.” Besides these papers there are more than a hun- 
dred other letters and memoranda by and between Edward C. 
Stiles, the authorities at Richmond, Caleb Huse, John Slidell, 
and various steamboat owners and agents and other persons, 
chiefly relating to negotiations for the purchase of steam 
vessels. 

The cuiiiaaien testimony in this case renders it unnecessary 
to inquire how far any nation can, by changing its navigation 
laws so as to permit its ships to be commanded by foreigners, 
entitle foreigners belonging to nations at war to claim its ships 
in prize courts in time of war. Carrying military or naval 
persons in the service of the enemy to enemy ports subjects 
the offending vessel to condemnation. (Friendship, Collard, 
6 C. Rob. 141; Orozembo, Ibid. 430; Caroline, Ibid. 463.) 
If war existed between Great Britain and France, it would be 
ludicrous to see a distinguished French marshal or admiral 
claiming, as master, a neutral vessel captured on a voyage to 
France, in an English prize court, on the ground that the 
neutral nation permitted its vessels to be commanded by for- 
eigners. In this case it is not denied that the vessel was bound 

» Halifax and Liverpool, and it is unnecessary to inquire 
ied or not these considerations apply, further than as they 
indicate the general improbability of the selection of belligerent 
naval officers to command vessels really neutral. 

The evidence establishes these facts: That the vessel was 
captured in the possession of, and commanded by, a Confed- 
erate States naval officer; that not a word of written instruc- 
tions for the voyage was on board, from the asserted owner or 
his agent, or any one else, unless such instructions were con- 
tained in the papers which were destroyed; that there was a 
flagrant destruction of papers by a master whose naval and 
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consular education must have made him acquainted with the 
presumption which such conduct justifies ; that there was a 
Confederate fag on board; that it had been for a long time 
the practice of the master to purchase vessels for the Confeder- 
ate Government, and cause them to be retained under foreign 
documentation ; that the master was directed to deliver the 
vessel not to the asserted owner in Liverpool, but to other 
parties ; that the master had an order for forty pounds, pay- 
able on delivery of the vessel in Liverpool, from a person who, 
whatever other positions he may have held, was certainly the 
Confederate States Agent at Havana. In addition to this 
there are strong reasons for believing that the master was 
appointed to the command of the vessel by the same Confed- 
erate States Agent; the captain himself says that one of the 
papers destroyed was a letter to him from the office of the 
agent of the vessel, Mr. Helm; and the purser says that the 
master told him one of the letters destroyed was the instruc- 
tions for the voyage, and that he understood at Havana that 
Major Helm appointed the master to the command and had 
charge of the vessel, in the capacity of agent for Frazer, Tren- 
holm & Co., who, though communication with Havana is so 
frequent, have not claimed, either personally or by agent. 
Also, we have the letter from a person apparently of consid- 
erable rank in the Confederate service, in which the vessel is 
spoken of while at Galveston as a ‘* Government ship.” This 
is exclusive of the testimony of Duggen, which it is not neces- 
gary to consider. When we remember that unexplained spoli- 
ation of papers alone (Hunter, 1 Dodson, 480 ; Two Brothers, 
iL C. Rob. 133; Pizarro, 2 Wheaton, 241; ;) is not unfre- 
quently accepted by prize courts as sufficient evidence to 
justify condemnation, we shall see that here it is impossible to 
hesitate, and that restitution must be denied, unless there are 
other features not yet considered, to necessitate it. 

Though we have considered the main question from the 
point of view of capture in time of war, and proceedings in 
prize, it may be best in addressing ourselves specially to the 
question of the time of the capture, at first to consider it upon 
the hypothesis, that the state of war has entirely passed away 
and ceased to exist, and that peace has brought with it the 
rights and immunities which war to some extent modifies and 
restricts — among others, freedom of merchant vessels from 
search. The undoubted rule of international law at the pres- 
ent day is, that in time of peace the naval vessels of one nation 
have no right, except under treaty stipulations, to search or 
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visit the vessels of another nation. The discussion of this 
question by the United States and Great Britain in 1558, 
resulted in so explicit an abandonment of the contrary doctrine, 
and every modification of it, by the only nation which strenu- 
ously upheld it, that it seems probable that the question will 
never come up again. But this state of facts and of law does 
not take away from any nation the right to seize its own 
vessels, under whatever concealments it may find them, nor 
give any other nation the right to object to such seizures. No 
nation undertakes to protect any vessel, except those belonging 
to its own citizens or subjects; procuring or retaining the 
documentation of any nation, by other persons, is fraudulent, 
and imposes no obligation of protection upon the government 
whose officers have been deceived, and whose flag has been 
illegally assumed, or illegally retained after transfer. The 18th 
section of the British Merchant Shipping Act of 1854, declares 
that ** No ship shall be deemed to be a British ship unless she 
belongs wholly to owners of the following description : — 


‘* Ist. Natural born British subjects. 2d. Persons made den- 
izens, or legally naturalized; and 3d. ‘ Bodies corporate es- 
tablished under, subject to the laws of, and having their 
principal place of business in the United Kingdom or some 
British possession.’” Section 106 of the same Act provides that 
‘* whenever it is declared by this Act that a ship belonging to 
anv person or body corporate, qualified according to this act 
to be owners of British ships, shall not be recognized as a 
British ship, such ship shall not be entitled to any benefits, 
privileges, advantages or protection, usually enjoyed by British 
ships, and shall not be entitled to use the British flag, or assume 
the British national character; but so far as regards the pay- 
ment of dues, the liability to pains and penalties, and the 
punishment of offences committed on board such ship, or by 
any person belonging to her, such ship shall be dealt with in 
the same manner in all respects, as if she were a recognized 
British ship.” Certainly if ships owned by British subjects 
may, in certain cases, not be ‘* entitled to protection,” the 
same may be safely predicated of all vessels owned by unquali- 
fied persons. The 103d Section of the same Act makes the 
acquiring of any interest as owner in a British ship by an 
‘* unqualified person,” criminal, and forfeits the interest at- 
tempted to be acquired, to the Crown. It is not necessary to 
refer to the shipping laws of other nations, upon a point so 
bald and undisputed. 
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In cases of such seizures as we are now considering, it is the 
duty of all parties to penetrate to the actual facts of the case. 
Though the right of search does not exist, still if a seizure is 
made in the belief that facts exist to justify it, and it turns out 
‘that the vessel had no right to use the flag she was sailing 
under, that nation whose flag she had as ssumed is not injured 
nor insulied. The mode of proceeding may be other than dis- 
tinctive prize proceedings, and the character and degree of 
proof different from the proof required in prize cases ; but hav- 
ing reached the truth of the matter, the parties must all abide 
by the actual facts. The person intending to scize, weighs 
the proof in his possession, and seizes at his peril; if he estab- 
lish that the vessel had no right to the flag she wore, the 
question is a private one between himself and the seized vessel, 
under the laws before which the matter is adjudicated. In his 
note of April 10, 1858, addressed to the British Minister at 
Washington, the Secretary of State of the United States used 
this language: ‘‘ A merchant vessel on the high seas is pro- 
tected by her national character. He who forcibly enters her 
does so upon his own responsibility. Undoubtedly if a vessel 
assume a national character to which she is not entitled, and is 
sailing under false colors, she cannot be protected by this 
assumption of a national character to which she has no claim. 
As the identity of a person must be determined by the officer 
bearing a process for his arrest, and determined at the risk of 
such officer, so must the national identity of a vessel be deter- 
mined at the like hazard to him who, doubting the flag she 
displays, searches her to ascertain her true character. There 
no doubt may be circumstances which would go far to modify 
the complaints a nation would have a right to make for such 
violation of its sovereignty. If the boarding officer had just 
ground of suspicion and deported himself w ith propriety in the 
perform: ince of his task, doing no injury, and peaceably retiring 
when satisfied of his error, no nation would make such an act 
the subject of serious reclamation.” In the reply of Lord 
Malmesbury, the British Secretary of State for Foreign Affairs, - 
dated June 11, 1858, addressed to the British Minister at 
Washington, he says, ** Her Majesty’s Government entirely 
agree in this view of the case, and the question therefore be- 
comes one solely of discretion on the part of the acting officer.” 
On the 26th of July, 1858, the Earl of Malmes! ury announced 
in the House of Lords, that on receiving the opinion of the 
Law Officers of the Crown, Her Majesty’s Government had 
abandoned both the right of visit and of search. In supporting 
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this action of the Government, Lord Lyndhurst, in the debate 
which followed, made use of these words, which were listened 
to without dissent by the Secretary for Foreign Affairs: ‘+ By 
our treaty with Spain we have, no doubt, the right to visit and 
search Spanish vessels, with the view to the suppression of the 
slave trade. But how can the treaty between Spain and us affect 
the rights of America? Why, common reason is decisive on the 
subject. Well, but what other course can we take? I say that 
the course is quite clear and plain. If one of our vessels see a 
vessel with the American flag, and has reason to believe it is 
assumed, he must examine and inquire into the facts as well as 
he can. IPf he ascertain, to the best of his judgment, that the 
vessel has no right to use the American flag, he may certainly 
visit and examine her papers, and if he finds his suspicions cor- 

rect, he may deal with the vessel in a manner justified by the 
relation existing between England and that country to which 
the vessel belongs. America, in such a case, would have no 
right to- interfere. The matter would simply be one between 

an English cruiser and the particular vessel seized.” — ( London 
Times, July 27, 1858.) In the case of the ‘* Marianne 
Flora,” Justice Story, delivering the opinion of the Suprema 
Court of the United States, sald: : ** It is true that it Hoye been 
held in the courts of the United States, that American ships 
offending against our laws, and foreign ships, in like manner, 

offending within our jurisdiction, may afterwards be pursued 
and seized upon the ocean, and rightfully brought into our 
ports for adjudication. This, however, has never been sup- 
posed to draw after it any right of visitation and search. The 
party, in such cases, seizes at his peril; if he establishes the 
forfeiture he is justified; if he fails he must make full compen- 
sation in damages.” (11 Wheaton, 39.) Sir Wm. Scoit, in 
the case of the « Fortuna,” used this often quoted language : 
‘* All that the court has thrown out respecting the effect. of 
the flag and pass is this; that the party who takes the benefit 
of them is himself bound by them. He is not at liberty, when 
taey happen to turn to his advantage, to turn round and deny 
the character which he has worn for his own benefit, and upon 
the credit of his own oaths or solemn declarations. But they 
do not bind other parties as against him. Other parties are at 
liberty to show that these are spurious credentials, assumed to 
disguise the real character of the vessel. And it is no incon- 
siderable part of the ordinary occupation of this court to pull 
off this mask, and exhibit the vessel so disguised in her true 
character of an enemy vessel. Now, looking at the deposition 
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and documents, I think that no doubt can be entertained that 
she is an American vessel, at present owned by Americans, 
and only colorably transferred to a Portuguese for the purpose 
of deception.” But the ‘* Fortuna” was a vessel captured, 
indeed, and libelled as prize, but captured under the Portu- 
guese flag, and condemned as as an American vessel, (Great 
Britain being then at peace with both Portugal and the United 
States, ) on the ground that she was engaged i in the slave trade, 
which was permitted by Portugal, but prohibited by the United 
States. (1 Dod. 81.) The “¢ Donna Marianna” was seized 
under the Portuguese flag, while Great Britain was at peace 
with Portugal, for being engaged in the slave trade, and not as 
war prize. In delivering his “judgment, | Sir Wm. Scott said : 
‘¢ The first question is, whether this court is at liberty to in- 
quire into the title of this ship, which was at the time of cap- 
ture navigating under the Portuguese flag, and has been claimed 
as Portuguese property. It is obvious to remark that if no such 
authority exists in this court, there must be an end of the op- 
eration of the Act of Parliament. It cannot be considered any 
hardship upon the subjects of those countries which still carry 
on the slave trade, that it should possess such a power. It 
can be no unconstitutional breach of the law of nations to re- 
quire, that where a claim is offered on the ground that the 
property belongs to the subjects of a country which still per- 
mits this trade, the burden of giving proof of the property 
should lie upon those who set it up.” The vessel was con- 
demned as being really British owned. (1 Dodson, 92.) 

The ‘* Diana” was a Swedish vessel seized while Great 
Britain was at peace with Sweden, for being engaged in the 
slave trade. She was restored by the same great jurist, on the 
ground that Swedish laws permitted their vessels to engage in 
that trade; but in giving his opinion he said: ** I see no rea- 
son to suppose that there were any other than Swedish inter- 
ests involved in this transaction,” intimating plainly that if the 
proof had developed interest or ownership in the subjects of any 
State which prohibited the slave trade, he should have consid- 
ered himself at liberty to go into that matter and condemn the 
property. (1 Dod. 95. ) The same Judge held constantly 
that the slave trade is not piracy, nor a violation of the law of 
nations. (Le Louis, 2 Dodson, 248, 252; The Eagle, 1.W. 
Rob. 249; Diana, 1 Dod. 95.) 

This vessel has been libelled as prize, and the testimony 
taken in the manner usual in prize cases. The evidence is, and 
could not fail to be in any form of proceeding, overwhelmingly 
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conclusive of the fact that the vessel was lately ‘+ Confederate” 
property, and is so still, unless, on the present hypothesis, we 
say that the enemy organization within the United States, which 
commenced and waged the war, has wholly ceased to exist, and 
that so the war has come to an end; and in this view of the 
case the title to the vessel has passed not to any subject of the 
State whose flag was worn as a cloak and disguise, but to the 
nation which has conquered in war; and the seizure becomes 
strictly a seizure of one of our own vessels, with which other 
nations have no concern. ‘* Complete conquest carries with it 
all the rights of the former government; or in other words the 
conqueror by the completion of his conquest, becomes, as it 
were, the heir and universal successor of the defunct or extin- 
guished State.” [Halleck, 839, and Law of Conquest gene- 
rally.} From another point of view it may be said, indeed, 
that as to the ultimate rights of the United States, Confederate 
property has all along been, before capture, simply the property 
of the United States, or of citizens of the United States. But 
assuming that the Confederate enemy organization was for a 
time entitled to be considered an independent power: if the 
government of the United States has overcome that power in 
war to such an extent that the war has entirely ceased, all the 
property of the extinguished State has certainly passed to the 
United States. 

But though the court has paid some attention to this point, 
it has done so rather from a desire to patiently examine every 
point suggested, than because of any seriously entertained 
opinion that it 1s entitled to much consideration. In the sup- 
pression of a great rebellion, or in the conquest of a State, it is 
more difficult to say with certainty when the state of war 
ceases, than it is when peace is declared or stipulations entered 
into on a particular day, by independent nations which have 
been at war. During the breaking down and disorganization 
of the enemy power, the state of war may cease in some respects, 
and continue in others. But whatever refinements of argument 
this point may be susceptible of under another state of facts, 
while the cruisers of the expiring rebellion are still recognized 
as in any respect entitled to the privileges and immmunities of 
national vessels of war, it cannot be argued by the claimants of 
vessels captured on the ground of belonging to the rebel organ- 
ization, that the state of war has ceased to exist ; certainly not, 
as to vessels captured sailing under the flag of any of those 
nations which, at the date of capture, still continued this recog- 
nition. The proclamation of the President rescinding the 
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blockade of all the ports, including by name that of Galveston, 
with which this vessel had been trading since she came out 
from Europe, is dated the 23d of June, ten days after this 
capture. By this proclamation an intention is indicated to use 
the Army and Navy to enforce the laws in a manner unusual 
in time of unqualified peace. He opens the ports to foreign 
trade after the first of July, but even then makes it unlawful 
to introduce certain articles, which he designates as ‘* contra- 
band of war.” It is the opinion of the court that the property 
was properly libelled as prize. 

The remaining question relates to the manner of the capture. 
The court sees nothing in this case to take it out of the usual 
rule as to captures made by non-commissioned captors. The 
main question cannot be affected by the manner of the capture. 
The caj,ors may or may not be entitled to prize money if the 
property is condemned; that is a question between them and 
the government. They are liable to damages if the claimant 
proves the neutrality of the property and ‘the legality of the 
voyage: but the onus still lies on the claimant to show this ; 
and if he fail to do so, condemnation must follow. Was the 
property neutral? Was the voyage a lawful one? These are 
the questions to which the claimant must address himself. And 
unless he establish the affirmative as to both, or as to the first, 
which really includes the other, restitution must be denied. 
Enemy property can never be restored under any circumstances, 
unless it has been captured in violation of sacred obligations in 
the nature of truce. There is one English case of an enemy 
vessel «lirected by the prize court to be turned over to the crow n, 
with an intimation that it ought to be delivered to the nation 
from which it had been captured. But this was because the 
capture had been made by prisoners, who had been placed on 
board a cartel ship by their own desire, to be returned home 
for exchange, and who were bound to do no hostile act while 
they occupied that position. (The Mary, 5 C. Rob. 200.) 

Undoubtedly the practice of capturing vessels by revolt of 
crew, is one not at the present day to be advised or encouraged. 
There is, in attempts of this kind, a personal violation of faith ; 
and the strife and bloodshed which naturally ensue, unless, as 
in this case, the attempt is immediately and completely suc- 
cessful, are of a kind which it is impossible not to distinguish 
from legitimate warfare ; still there is very little in the history 
of the action of different governments on this point to dis- 
courage the practice. The British Declaration in Council of 
1665-6, defining the rights of the Lord High Admiral of Eng- 
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land in time of hostility, which is still in force, unless recently 

changed, declares, among other things, “that such ships as 

shall “volunt: irily come in, either men-of-war or merchantmen, 

upon revolt, from the enemy, shall belong unto His Majesty,” 
and not to the Lord High Admiral. 

There are as many reasons why the crew of a vessel captured 
in the usual manner should not, after receiving a prize crew on 
board, and starting for the port of adjudication, repossess the 
vessel by force, as : there are why the crew of an enemy ship 
should not revolt and bring the vessel in in the first instance. 
Indeed there are more reasons on the score of humanity, for if 
the capturing commander doubts the captured crew, he can, 
before parting with his prize, take such measures as shall make 
recapture from within the ship an impossibility. Yet the crews 
of captured vessels ought to be kindly and not cruelly treated. 
These considerations have not, however, prevented both Great 
Britain and the United States, when neutral nations, from 
refusing to deliver up captured vessels, which have been recap- 
tured by their crews and carried into their ports. —(Am. State 
Papers, Foreign Relations, Vol. 3d, page 576; U.S. Dip. 
Cor. 1862, 111.) Attempted recapture will, indeed, be 
accepted by prize courts as almost conclusive evidence against 
captured property; but this is because of the presumption it 
gives rise to, that the captured master uses force, because the 
facts of his case will not bear examination. Certainly no ves- 
sel captured by the enemy, and recaptured by her crew, was 
ever restored to the enemy by the nation to which she belonged 
because of the wrongfulness of the 1evolt and recapture by ‘the 
crew. Yeta demand of this nature would be as reasonable, 
and, as operating to prevent cruelty, more reasonable than a 
demand of restitution, on the ground that the original capture 
from the enemy was by revolt. 

The case of the ** Dickinson,” an American vessel seized during 
the Revolutionary war, decided in the English High Court of 
Admiralty, by Sir George Hay, was not dissimilar to the pre- 
sent one. In that case the crew revolied against the master, 
took possession of the ship, and carried her into an English 
port, where she stood in the same light that the ‘* Wren” does 
here, that of a rebel-enemy vessel, except that there the national 
character of the property stood bare, and here it is very thinly 
disguised. The vessel and cargo were condemned as * lawful 
prize.” (1 Hay & Marriott, 2.) A distinction has been taken 
at the bar between that case and the present one, on the ground 
that there the vessel was owned by enemies, and had come out 
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of an enemy port, whereas here the vessel was sailing under a 
neural flag, and between neutral ports. But it is as ‘lawful to 
capture enemy vessels when in disguise, as when undisguised, 
and as lawful to capture them sailing between neutral ports as 
between enemy ports. Captors have the right to avail them- 
selves of any ground of condemnation which the testimony may 
develop. The captors, in this case, have this right; still they 
seem to have acted on the conviction that the vessel was owned 
by enemies of the government. Now, though condemnations 
for violation of blockade, carrying contraband, &e., are loosely 
spoken of, yet in point of ultimate analysis all prize condemna- 
tions are on the basis of enemy property (The Elsebe, 5 C. 
Cob. 176) ; if the neutral owner show that he has so acted 
that he cannot be considered an enemy in the particular case, 
his property must be restored. So that all causes of condem- 
nation merge in, and together only make up the one ground of 
enemy ownership. If the proof establishes such ownership, 
the inevitable consequence follows ; it must follow if any known 
ground of condemnation is made out ; but, under the circum- 
stances, it is not improper to bear in mind that the captors 
seem to have based their action on the broadest possible ground 
of capture, and to have hastened to deliver the vessel into the 
hands of the authorities. 

It is unnecessary to pursue this question further. The claim- 
ant has failed to establish the neutrality of the property, and 
restitution must be denied. If the vessel is ultimately con- 
demned in the Supreme Court, the government and the seizors 
can dispute the question of prize money, if they choose to do 
so. The claimant has no status in court to present that ques- 
tion, and no interest in it. (6 Wheaton 66; 2 Wheaton 99; 
1 C. Rob. 286, 503.) 

It ought to be added, that there is another important ques- 
tion, which has not been and could not be presented by the 
present claimant: Was this capture made in violation of the 
neutral territory of ‘Spain? It certainly was not completed 
within that territory ; but the evidence is such as to make the 
question arguable, when properly presented. But captures 
made and completed i in neutral waters are legal as between the 
belligerents. In such cases the claim ought to be by, and the 
restitution to, the nation whose sov ereignty has been infringed. 
(The Anne, 3 Wheaton, 435; 3 C. Rob. 162; 6 C. Rob. ‘45 

1 Dodson 413.) Any person properly authorized to raise this 
oi may move to have the decree opened. 

A decree of condemnation follows. 
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REOENT CANADIAN CASES. 


Upper Canada.—Common Pleas. 


WHITE ET AL. v. BAKER. 


To the first and second counts of a declaration on two promissory notes, 
dated respectively 11th September and 29th November, 1860, for the respec- 
tive sums of $500.24 and $388.85, payabie six months after date, the defendant 
pleaded that the notes were signed and entered into in the State of Illinois, 
one of the United States of America, to be paid, when due, in United States 
currency, and alleged a tender by defendant before action of $606.12 of lawful 
money of Canada, which was at the time last aforesaid equal to plaintitis’ claim, 
and a refusal by plaintiffs to accept same. 

Held, on demurrer, plea bad; firstly, for alleging the amount tendered to 
have been equal to the plaintiffs claim on the day of tender, before action 
brought, instead of at the time of making the notes sued upon, with subse- 
quent interest, &c.; and, secondly, for alleging that the amount tendered was 
equal to plaintiffs’ claim, instead of “equal in value to a certain sum of the 
currency of the United States,” &c.: though, semble, this might be only 
ground of special demurrer. 


This was a demurrer to the first plea, which was pleaded to 
the first and second counts of the declaration. 

The first count set out, that on the 11th September, 1860, 
the defendant, by his promissory note, promised to pay to the 
order of the plaintiffs $500.24, six months after date, but that 
he did not pay the same. : 

The second count was on a promissory note of the 29th 
October, 1860, for $388.75, similar to the note in the first 
count in other respects. 

The plea was, that the promissory notes were signed and 
entered into by the defendant in the State of Illinois, one of 
the United States of America, to be paid, when due, in United 
States currency; and that before the commencement of this 
suit, to wit, on the 23d November, 1864, the defendant ten- 
dered to the plaintiffs the sum of $606.12 of lawful money of 
Canada, which was at the time last aforesaid equal to the plain- 
tiffs’ claim in the first and second counts mentioned, and that 
the plaintiffs refused to accept it; and that defendant brought 
the same into court, &e. 

The plaintiffs’ grounds of demurrer were, that the sum ten- 
dered was a smaller sum than their claim; that it was not 
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alleged to have been equal in value to the moneys in the first 
and second counts mentioned, at the time when they became 
payable ; that no excuse was assigned for non-payment of the 
moneys when they became due, nor were any damages tendered 
for such non-payment. . 


C. S. Patterson, for the demurrer, referred to The Niagara 
Falls International Bridge Company et al. v. The Great Western 
Railway ee 22 U. C. Q. B. 592; Crawford v. Beard, 
13 U. C. C. P. 35; Judson v. Griffin, 18 U. C. C. P. 350 


S. Richards Q. C. contra, referred to Hutton v. Ward, 15 
Q. B. 26; Westlake on Private International Law, sect. 232, 
as establishing that the plaintiffs were only entitled to recover 
the rate of exchange between the two countries at the time of 
the commencement of the suit, and not at the time when the 
notes became payable. 


A. Witson J. delivered the judgment of the court. 

It is not disputed that the place of payment is Illinois, where 
these notes were made and delivered, and that the rate of 
exchange must be governed by the rate prevailing between the 
forum in which the suit is brought, and the place where the 
money is to be transmitted ; but it is contended that this rate is 
to be determined by that which prevailed at the time when the 
suit was brought, and not at the time when the money became 
payable. 

In the passage cited from Westlake, it is stated: ++ But 


what if the question of place becomes complicated with one of 


time, by a variation of the rate of exchange between the date 
when the debt fell due, and that when the action is brought ? 
It is the latter period at which the exchange must be taken : 

for the only fixed element is the amount owing in the place 
where the debt is payable, increased of course from time to 
time by such interest as may there accrue upon it. What is 
due elsewhere fluctuates from forum to forum, and from moment 
to moment, being always: the sum which, on being remitted, 
will produce that amount.’ 

The assertion (for it is not reasoning), that there is ** a 
fixed element of amount in the place where the debt is pay- 
able,” is not correct, so long as it is claimed to be paid in a 
foreign currency, or, in other words, so long as it is subject to 
the laws of exchange ; but even if there be such a fixed element 
of amount at the place of payment, how can that apply more 
to the time of the suit than to the time of the payment ? 


ee 
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If this had been a bill of exchange instead of a promissory 
note, the application of the rule of exchange to the time of the 
dishonor would have been more obvious. 

Suppose, then, instead of this note, the plaintiffs, residing in 
Illinois, had drawn a bill upon the defendant in Canada, pay- 
able in Illinois, and he had accepted it; when that bill fell due 
and was dishonored, the plaintiffs, according to the Law Mer- 
chant, would have been at liberty to re-draw upon the acceptor 
for the amount he ought, at the time of the dishonor of the 
bill, to have paid to the drawers or holder, together with the 
expenses, and any additional exchange which was then prevail- 
ing between the two places. W hy does not the same rule 
apply to a note as toa bill? The payee of a note relies upon 
the punctuality of the maker to redeem the paper, which the 
payee has probably negotiated ; and if the maker do not redeem 
it, the payee in such a case must; and if he do, why should he 
not get from the maker the money which he, the payee, has 
been obliged to pay, and which the maker ought to have paid? 
Why, if the payee, has paid $500, which was the whole claim 
on the note when it fell due, is he to recover what would at 
the time of his own payment be equal to $700, because one 
year after, when he brought his suit in a foreign country, his 
own currency had risen in value? Or why should the maker 
avoid paying the full $500, because the currency had in the 
meantime, of his own neglect, fallen? There is no reason why 
the one should thus gain, and the other should thus lose: they 
both contracted with relation to a particular time, which was 
the maturity of the note, and that, we think, must govern. 
Story’s Conflict of Laws, §§ 309, 310, 311, and Bins Vv. 
Pompe, C. B. N. S. 538, are full authorities for this opinion. 

The plea is, however, open to objection, in alleging that 
$606.12 of lawful money of Canada was equal to the plaintiffs’ 
claim; for their claim was really 4 question of law, to be deter- 
mined by many considerations, and this the jury cannot try ; 
but they could try whether $606.12 of the money of Canada 
- was equal in value to a certain other sum of the currency of 

the United States; and this is the mode in which it should 
have been alleged. It is very likely that this is the only cause 
of special demurrer in this view of it; but im setting up the 
tender of a smaller sum as a discharge of the greater, it is 
made objectionable in substance. 

Judgment for plaintiffs on demurrer. 



























Recent Canadian Cases. 


Common Law Chambers. 


Smitu v. Ror. 


The fact that a man employs another to do a specified act for him at a par- 
ticular time, raises no presumption whatever that the person so employed has 
authority to do a similar act at a different time. 

Where defendant’s attorney, living in St. Thomas, sent an appearance to 
Messrs. B. B. & 8., of London, whence the writ of summons issued, to enter 
there for him, which was done, and on the 24th January, plaintiff's attorney 
served the declaration and demand of plea on Messrs. B. B. & S., which did 
not reach defendant’s attorney till the 25th January; Held, although on two 
other occasions B. B. & S. had entered appearances in like manner for defend- 
ant’s attorney, B. B. & S. were not to be deemed general agents to accept 
service of papers for defendant’s attorney; and, therefore, held also, that the 
time for shutine did not count till the 25th January, when declaration and 
demand of plea were actually received by defendant’s attorney at St. Thomas, 
and so judgment entered on the 1st February following for default of plea set 
aside as irregular. 

Held also, that the receipt of the declaration and demand of plea by 
defendant’s attorney from B. B. & S., and subsequent sending of a plea to 
them to be filed and served, was not a ratification of the service on B. B. & 8. 
as his agents, so as to make the service count from the day that B. B. & S. 
received it. 


This was a summons to set aside a judgment as having been 
entered too soon, and all proceedings subsequent thereto. 

The action was brought in the Court of Queen’s Bench, and 
commenced in the county of Middlesex. 

Mr. Stanton, an attorney, residing at St. Thomas, in the 
adjoining county of Elgin, caused an appearance to be entered 
for defendant in the deputy clerk’s office in London, sending 
the same to Messrs. Becher, Barker & Street, who entered the 
same for him. 

Mr. Stanton had not any agent regularly entered as such for 
him at London, but had Toronto agents (Messrs. Crawford & 
Crombie) duly entered. 

On the 24th January, 1865, plaintiff’s attorney having ascer- 
tained that the appearance had been entered by or through 
Messrs. Beecher, Barker & Street, served copy of declaration 
and notice to plead on them for Mr. Stanton. 

On the 1st February, no plea being filed, plaintiff’s attorney 
signed judgment; and on the same day one of the firm of 
Becher, Barker & Street served copy of pleas by Stanton on 
plaintiff’s attorney, and on the same day filed it in the office. 
Plaintiff’s attorney being the same day asked by them would he 
let defendant in to plead, declined doing so. 
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Mr. Stanton swore that he received the declaration on the 
25th January, which had been served on Messrs Becher, 
Barker & Street on the 24th; that the latter had no authority 
to accept service or receive papers on his behalf, and that on 
the Ist February he had sent the plea to them to file ani serve : 
that he had been in the habit of sending appearances and papers 
to different attorneys in London, to be filed or served for him, 
and received declarations and papers through different attorneys, 
and has always regarded them as served on him at the time he 
received them, and not when handed to the practitioners in 
London to be sent to him; and that he regards the declaration 
insthis cause as served on him the day he actually received it in 
St. Thomas, viz., 25th January, and not on the previous day 
when served in London. 

The plaintiff’s attorney swore that he had searched in the 
deputy clerk's office for two years, and found only six suits in 
all the courts, in which Mr. Stanton had acted for parties ; 
that Becher’s name is entered in two of the suits as agent for 
Stanton ; in two other suits no name appears as agent, but he 
(deponent) believed the appearances were entered by Becher : 
in another suit, brought by the plaintiff against one Charles 
Roe, the name of Mr. Abbott, another “London attorney, 
appears as agent; no account was given of the sixth suit. It 
also appeared that on the 2d February , the day after judgment 

was signed, the plaintiff's attorneys, in another suit defended 
by Stanton, served declaration for him on Mr. Abbott, whose 
name appeared as agent for Stanton. 

R. A. Harrison, contra. 

The following cases were cited on the argument: Clemow v. 
Officers of Ordnance, 5. U. C. Q. B. 458; Parke v. Anderson, 
5 U. C.Q. B. 2; Houghton v. May, 1. U. C. Prac. R. 165; 
Hamilton y. Burns, 1 U. C. Cham. R. 257; Robson v. Arbuth- 
not, 10 U. C. L. J. 186. 

HaGcarty J.—The Common Law Procedure Act, section 61, 
is very explicit in providing for a case like this, viz. :—** If the 
attorney of either party do not reside or have not a duly author- 
ized agent residing in the county wherein the action has been 
commenced, then service may be made upon the attorney 
wherever he resides, or upon his duly authorized agent at 
Toronto; or if such attorney have no duly authorized agent 
there, then service may be made by leaving a copy of the papers 
for him in the office where the action was commenced, marked 
on the outside as copies left for such attorney.” 

The plaintiff’s course on this statute would have been very 
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clear, and it is to be regretted that he did not follow it strictly. 
I see nothing in the papers before me to warrant the assump- 
tion that Messrs. Becher, Barker & Street had any general 
authority to accept service of papers for Mr. Stanton, so that 
any service on them of Middlesex business would answer to a 
service on the regular Toronto agents. 

The fact that a man employs ‘another to do a specific act for 
him at a particular time, raises no presumption whatever that 
the person so employed has authority to do a similar act at a 
different time. 

Lord Cranworth says, in a late case in the House of Lords 
(Poole vy. Leask, 8 L. T. N.S. 6453; same case, 9 Jur. N.S. 
829): ** Unless there is proof either that the agency is a gen- 
eral continuing agency to endure until rev oked, or that the 
agent fills some character from which such a general agency 
may be presumed, the fact that there has been separate agency 
in any number of previous cases, affords no evidence of agency 
on any subsequent transaction, however closely it may resemble 
all which have gone before.” 

Cockburn C. J. adopts a somewhat similar view in Moody v. 
London § S. C. Railway, 1B. & S. 290. Thus: ** A man 
employs a solicitor, and even calls him his solicitor, but that 
does not give that person authority to bind him in a particular 
instance. Here nothing was proved except that un other occa- 
sions he acted as solicitor for the company,” &c. 

I also refer to a late case in our own court—My/les vy. Thomp- 
son, 23 U. C. Q. B. 553. 

All the evidence adduced to prove that Messrs. Becher, 
Barker & Street were Mr. Stanton’s agents, consisted in show- 
ing that in two previous suits they had entered appearance for 
him—the suits, I think, not proceeding beyond appearance, 
and that in this suit they had simply filed the appearance for 
him. I have seen no authority at all approaching the position 
contended for by the plaintiff. No conclusion of an authority 
to accept service can, in my judgment, be drawn from such 
acts. 

But it is contended by Mr. Harrison, that as Mr. Stanton in 
fact received the declaration and demand of plea from Becher, 
Barker & Street, and sent a plea to them to be filed and served, 
he thereby ratified the service of the declaration on them as his 
agents. This is almost the enly point much in plaintiff’s favor. 
But it seems to me as only amounting to an admission by Stan- 
ton, that he had received the declaration and notice to plead 
from persons in London, who were, as it were, asked by plain- 
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tiff’s attorney to send or give them to him, and that in such a 
ease his filing a plea was a voluntary act on his part, showing 
his willingness to plead in the proper legal time after he had 
actually received or been served with declaration. 

If Becher, Barker & Street were his agents, service of course 
was complete when the declaration was served on them on the 
24th January, and it was equally so whether they ever forwarded 
it to Stanton or not. If not his duly authorized agents at the 
time of service on them, and if they did not receive the decla- 
ration and notice to plead as such agents, in what capacity did 
they receive them? I can hardly answer the question, except 
by saying that they were a mere channel of communication 
between plaintiff’s attorney and Mr. Stanton—a mean adopted 
by the former to have service made on Stanton; and the latter, 
as it seems to me, had the right so to regard it, and to receive 
the declaration and demand of plea as he would from any ordi- 
nary third person instructed to give it to him, or as if he received 
it by post from plaintiff’s attorney. 

I agree that if he had authorized papers to be mailed to him 
from London, the service would be reckoned from the time of 
mailing, whether they ever reached him or not: (Robson v. 
Arbuthnot, 10 U. C. L. J. 186. ) But there is only one alter- 
native; he either authorized service on Becher, Barker & Street, 
or he did not. If he did not, then they received the declaration 
and demand of plea, not as his authorized agents, but merely 
as persons requested by plaintiff’s attorney to send them to or 
serve them on him at his (the plaintiff’s) risk; and Stanton’s 
accepting it, and sending a plea to the same persons, to be filed 
within eight days from the time the declaration reached him, 
cannot, I think, be held to ratify the service on them to be 
reckoned from the time it was made. 

The setting aside of this judgment may possibly work some 
hardship. This is to be regretted. But I think it necessary to 
have some intelligible rule to govern cases such as the present. 
The provisions of the statute, as I understaed it, if observed, 
will prevent any difficulty in the service of papers. 

I make the summons absolute without costs, unless defendant 
will undertake to bring no action for anything done on the 
judgment signed. If he so undertake, then with costs. 
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RECENT ENGLISH .OASE. 


Court of Common Pleas. 


PrIstTWICK AND ANOTHER v. POLEY. 


An attorney was instructed to bring an action for the price of a piano sold 
to the defendant, and was not forbidden to compromise the action, and his 
managing clerk agreed with the defendant to settle the action on the defend- 
ant’s restoring the piano and paying costs, which arrangement was approved 
of by the attorney. The plaintiffs refused to assent to the arrangement. 

Held, on a rule to stay all further proceedings in the action, that the plain- 
tiffs were bound by the compromise, as it was within the scope of the attorney's 
authority, and that, therefore, the defendant was entitled to a stay of pro- 
ceedings. 

Semble.—In ordinary cases, an attorney intrusted with the general manage- 
— of a cause, has power to compromise it, unless expressly forbidden to 
*do so. 


This action was brought to recover £38, the price of a piano- 
forte sold and delivered by the plaintiffs to the defendant. Pre- 
vious to the trial, Swan, who was the managing clerk of the 
plaintilis’ attorney, had an interview with the defendant on 
April 6th, 1865, and entered into an agreement with him to 
seitle the action on these terms :-—‘‘ The piano to be given up 
in full discharge of the debt in the action, and costs agreed at 
£9, to be paid by the following instalments :—£5 to-morrow, 
and balance in a month from that date.” Swan informed his 
principal (the plaintiffs’ attorney) of this arrangement, who 
then directed him to carry it out. On April 7th the defend- 
ant’s attorney sent to the plaintiffs’ attorney a check for £5. 
The plaintiffs, on being informed of the arrangement, declined 
to raufy it, and on April 8th, the plaintiffs’ attorney wrote to 
the deiendant’s attorney, stating that the plaintiffs were not 
inclined to accept the terms proposcd, and inclosing in the let- 
ter the check tor £5. The defendant then tendered to the 
plaintiils the piano and £5, but the plaintiffs refused to accept 
them, and insisted on the action being proceeded with, or the 
price of the piano being paid, which latter not being done, the 
action went on. 

The defendant then took out a summons to stay all proceed- 
ings in the action, the matter having been settled; this was 
heard before Keating J., at chambers, and he declined to make 
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an order, but stated he did so without prejudice to an applica- 
tion to the court. 

Needham having in this term, on affidavits setting out the 
above facts, obtained a rule calling on the plaintiffs to show 
cause why all further proceedings in the cause should not be 
stayed, the action having been settled. 

Prentice now showed cause, and contended that the plaintiffs’ 
attorney had no power to make this compromise, having been 
only instructed to recover the price of the piano, which was 
quite a different thing from taking back the piano itself; and 
that, if an attorney were instructed to recover an estate, it 
would be going a great way to say that he might take money 
instead. ‘{Keatine J.—Might the attorney have referred the 
case to an arbitrator, and then the arbitrator have directed that 
the piano should be given back.] No. He referred on this 
point to Swinfen v. Swinfen, 27 L. J. Ch. 491; Swinfen v. 
Lord vy. Chelmsford, 29 L. J. Ex. 382. [Byes J., referred 
to Fray v. Vowles, 1 E. & E. 839.] He further contended 
that, even if the plaintiff’s attorney had power.to make this® 
arrangement, his clerk had not, as there were many things 
which, if done by or to an attorney, would bind his client, 
though they would not if done by or to the attorney’s clerk ; 
for instance, a tender to an attorney is good as against his 
client, but it is not if made to the attorney’s clerk; so, also, 
notice of an act of bankruptcy to an attorney is notice to his 
client, but notice to the attorney’s clerk is not. He cited on 
this point Bingham vy. Allport, 1 N. & M. 398; Pennell v. 
Stephens, 7 C. B. 987. 

Needham, in support of the rule, contended that the plain- 
tiff’s attorney had full power to effect this compromise. He 
cited Swinfen v. Swinfen, 25 L. J. C. P. 3038; 26 L. J. C. P 
97; Thomas y. Harris, 27 L. J. Ex. 353; Chowne v. Parrett: 
32 L. J.C. P. 197, 11 W. R. 668. [He was then stopped 
by the we 

Erte C. J.—I am of opinion that this rule should be made 
absolute. This was an action by the plaintiffs against the 
defendants, to recover the price of a piano; a compromise was 
effected, under which the piano was to be restored to the plain- 
tiffs, and certain costs were to be paid to them; the plaintiffs 
denied the attorney’s authority to make the compromise, and 
proceeded with the action, which was an action for damages. 
This is a question between third parties, and not hetween 
attorney and client. It is clear that no express prohibition was 
given by the plaintiffs to their attorney not to.compromise, but 
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they employed him simply to recover the debt, and we have to 
say whether, in the employment as attorney to conduct the suit, 
he had a general authority, to make sjch a compromise as this. 

It is admit? ted that he had’ authority over all ordinary proceed- 
ings, and that he might compromise the action by taking a sum 
of. money more or less ; but it is said that he could not compro- 
mise it by taking the goods back instead of money. I think 
there is no difference between the two, for, if the action had 
proceeded, and the plaintiffs had obtained judgment, the sheriff 
might have taken the piano, and sold it to satisfy the judgment. 

The piano, which the plaintiffs were to receive back under the 
compromise, might be turned into money. It seems to me that 
he did not 20 beyond his authority in any respect. The case of 
Chowne v. Parrott lays down principles wide enough to include 
this case, and contains such a oe of the law as I am 
laying down now. In Fray y. Vowles, the action was brought 
against an attorney for compromising two actions, contrary to 
the express directions of his client; and it was held that the 
plaintiff could recover against him; but in that case the com- 
promise was contrary to the plaintiff’s express directions. The 
case of Swinfen vy. Swinfen was a very remarkable case in many 
respects, and is, in my opinion, a singular case, and does not 
lay down a general rule for guiding other cases ; and the Master 
of the Rolls, i in his judgment, w hich was elite by the Lords 
Justices, was very much of that opinion. In that case, there 
was an extraordinary departure from the authority which was 
given, for the action was to recover an estate, and the compro- 
mise effected was to give up all claim to the estate, and to take 
an annuity for life instead of the estate, which, it was con- 
tended, went beyond the ordinary scope of a counsel’s or an 
attorney’s authority. 

Bytes J.—I am of the same opiaion. If an attorney, 
intrusted with the general management of a cause, had not 
power, while acting bona fide, and with reasonable skill and 
care for his client’s interest, to make a compromise, it would be 
most injurious to the client. No authority has been brought 
before us showing that an attorney has not the power to effect 
the compromise. In the case of Swinfen v. Swinfen, 18 C. B. 
485, the first discussion was whether counsel had authority to 
make the arrangement which he did make, and Cresswell J. 
says, at p. 503—** But if counsel, duly instructed, take upon 
himself to consent to a compromise, which he, in the exercise 
of a sound discretion, judges to be for the interest of his client, 
the court will not inquire into the existence or the extent of his 
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authority.” And Williams J. says, at p. 505—*‘I entirely 
concur with my brother Cresswell, in holding that Mrs. Swin- 
fen is bound by the compact,” and Willes J. says, at the same 
page, ‘*as to the authority of counsel to bind the client by 
arrangements entered into in court, I agree entirely with what 
has fallen from my brother Cresswell.” Afterwards, when the 
case came before this court again, the question arose as to 
whether Mrs. Swinfen had been guilty of a contempt of court, 
for which the court would grant an attachment against her, and 
Crowder J. says, at p. 393 of the 1 C. B. N. S., ** 1 have the 
misfortune to differ from the opinion expressed by my learned 
brothers when the former rule was discharged, and to which 
opinion they still adhere.” So far, therefore, as the proceed- 
ings in the common law courts go, the authority of counsel to 
compromise is stated in the widest terms; indeed, in far wider 
terms than this case requires. The case in equity must be 
taken as a singular one. 

Keratine J.—I am of the same opinion. If the rule that 
an attorney has authority to compromise an action were not to 
be established, great inconvenience and protracted litigation 
might be the consequence. I am far from saying that any 
goods might be taken to compromise the action, having nothing 
to do with it, but here the goods were the subject of the action, 
and therefore the taking them was quite within the most limited 
extent of the authority given to the attorney. I may say that 
the case of Swinfen v. Swinfen caused considerable sensation at 
the time it was decided, and so far as it was decided in this 
court it was not fully understood, for not only had Cresswell, 
Williams, and Willes JJ. expressed opinions, but, on the second 
time of its coming before the court, my brother Willes not 
being present, Cresswell and Williams JJ. adhered to their 
former opinions that the compromise was within the scope of 
the authority of counsel, and they constituted a majority of the 
court; but from the nature of the application which was for 
an attachment, and one member of the court thinking that it 
was not right that an attachment should issue, the rule for an 
attachment was discharged. The case of Swinfen v. Swinfen 
rested on a peculiar state of facts, and is not to be put forward 
as an authority for limiting the power of a counsel or attorney 
in a cause to compromise it. 

Montacue Smita J.—I am of the same opinion. An 
attorney is the general agent of his client in all matters which 
may reasonably be expected to arise in the course of the case. 
It is most proper and usual, and very frequently necessary, to 
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effect a compromise, and the decisions establish that an attorney 
has authority to compromise. The question is whether the 
compromise, which an attorney makes, is within the authority. 
I think that this one was clearly within his authority. If, as 
was said by my lord, the plaintiff had been ultimately success- 
ful in the cause, and the damages had been assessed, he could 
only have had an execution against the defendant’s goods, and 
the sheriff would have taken the piano or some other goods, 
and the costs would have been greatly increased ; the attorney 
therefore judiciously thought it would be better to settle the 
action. If an attorney had not the power to compromise, it 
would be an unfortunate thing for clients, for protracted litiga- 
tion would be the consequence. Opportunities for effecting a 
compromise may arise in the course of a case, which may never 
occur again, and if an attorney had not the power of compro- 
mising, then it would tend greatly to protract litigation. It is 
within the course of authorities that such a compromise as this 
is within the scope of an attorney’s authority. 

Rule absolute. 

Attorney for the plaintiff, Angell. 
Attorneys for the defendant, Pike § Son. 
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ACTION. 









In an action to recover for goods sold, proof of an admis- 
sion by the buyer of the correctness of the account against him, 
there being no dispute on the trial as to the amount, is proof of 
the sale and delivery of the goods. 

A dealer in ice imposed restrictions on the right of his cus- 
tomers to sell again. Held, that they were bound by their 
assent thereto, and that in their action for damages for his 
refusal to supply them, evidence was admissible that they had 

















* These abstracts have been taken from the reports of recent English cases 
in the different periodicals, mainly from the Weekly Reporter, an excellent and 
reliable journal of legal matters, from advance sheets of the official reports, 
kindly furnished us by the reporters of the decisions of the various courts b 
which the decisions were rendered, and from reliable legal journals in this 
country. 
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violated such regulations. —The New York Ice Co. vy. Parker, 
1 Bosw. 688. 


ATTACHMENT. 

An officer attached certain personal property. A third party 
served upon him and upon the plaintiff in the attachment suit, 
a notice that a replevin suit would be brought, and the next 
day the writ of replevin was served upon the officer. After 
the nctice, and before the service of the replevin writ, the 
attachment suit was withdrawn, and the officer delivered the 
property to the defendant in that suit. The plaintiff in the 
replevin suit applied for a mandamus to compel the officer to 
deliver the property to the officer serving the writ of replevi in. 
The application alleged that the applicant was in possession of 
the property at the time it was attached, but it was not averred 
that he was the owner of the property, nor that the writ of 
replevin alleged such ownership. The officer made a return to 
the writ of mandamus alleging the withdrawal of the attach- 
ment suit and the delivery of the property to the defendant in 
that suit. To this the applicant demurred. Held, 1. That 
the return would seem to be sufficient, since the object of the 
statute providing for the action of replevin in such cases, was 
to give a claimant of the property an opportunity to try the 
question of his title to it, and the applicant could try this ques- 
tion in a suit against the original defendant as well as in the 
replevin suit. 2. But that, whether the return was in itself 
sufficient or not, it was sufficient for the application, which was 
clearly demurrable in not alleging that the property sought to 
be replevied belonged to the plaintiff therein. 

Whether the application was not insufficient in not also 
averring that the writ of replevin contained an allegation that 
the property belonged to the plaintiff therein : Quere. 

The rule that possession is prima facie evidence of title, has 
no application to pleading, and where a title is necessary it is 
not enough to allege possession.— Meriden Britannia Company 


v. Whedon, 31 Conn. 118. 


Instituting an attachment in another State against the buyer 
of goods, to recover their price from him, does not affect the 
creditor’s right of recovery in an action previously commenced 
by him in this State, against third persons, to recover posses- 
sion of the same goods on account of fraud in the sale-—King 


et al. vy. Phillips et al. 8. Bosw. 603. 
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Brits AND Nores. 


The 27th section of the act of 1854, ‘* for the suppression 
of intemperance,” provides that all securities given for the price 
of spirituous liquors sold in violation of the act, shall be void, 
but that this provision ‘* shall not affect in any way negotiable 
paper in the hands of a bona fide holder, who may have given 
valuable consideration therefor, without notice of any illegality 
in its inception or transfer.” Held, that negotiable paper trans- 
ferred after due, was not protected. 

A negotiable note was transferred by the payee, with the 
following indorsement :—*‘ For value received I hereby warrant 
the within note good and collectible till January i, 1861.” 
The name of the payee was signed to this indorsement, but 
was not otherwise indorsed upon 1 the note. Whether this con- 
stituted a negotiation of the note so as to pass the legal title ; 
Quere. The court inclined to the opinion that the signature of 
the payee operated as an indorsement of the note, so as to pass 
the legal title to the transferee and any future holder, while the 
guarantee itself would not be negotiable, and could be sued 
upon only in the name of the first indorsee.— Bissell v. Gowdy, 
31 Conn. 47. 


The defendant, in takirg a note from a firm that was indebted 
to him, had it made payable to the order of the plaintiff. This 
was done for the purpose of getting the plaintiff's indorsement, 
and that he might get the note discounted at bank, but was 
done without consulting the plaintiff. The defendant carried 
the note to the plaintiff, and requested him to indorse it, and 
on his declining to do so, promised to see it paid and to save 
him harmless if it was not paid by the makers. Upon this 
promise, and without relying upon the makers, who were of 
doubtful responsibility, and for the sole accommodation of the 
defendant, the plaintiff indorsed the note. The defendant after- 
wards indorsed it and got it discounted at bank. Before it fell 
due the makers had failed, and the plaintiff had to take it up. 
Held, in a suit brought by the plaintiff to recover of the defend- 
ant the amount paid, that the defendant’s promise was not 
within the statute of frauds, and that it was not necessary that 
it should have been in writing. 

It is often difficult to ascertain from the mere words of a 
promise, whether it was a collateral or an original undertaking, 

and courts must rely upon the particular circumstances of each 
case. 
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The provision of the statute of frauds, with regard to a 
promise to answer for the debt or default of a third person, 
was intended to apply only to contracts strictly of suretyship 
or guaranty ; and where no credit is given to such third person, 
and the consideration does not move from him, and he is not to 
be benefited, the statute does not apply, although such third 
person is primarily liable. 

If the promise is on a sufficient consideration, moving between 
the immediate parties to it, and from which the promissor is to 
derive a benefit, in view of which the promise is made, it becomes j 
a new and independent contract, existing entirely between the 
immediate parties to it.—Reed vy. Holcomb, 31 Conn. 360. 











In an action against the acceptor of a draft, a variance in 
stating the initial of the first name of the drawer is immaterial, 
and will not sustain a general denial of the complaint. 

The acceptor cannot defend on the ground that the drawer’s 
signature was not his true name. 

Where this is the only defence, the answer, though verified 
and confined to a denial of the allegations of the complaint, 
may be struck out as sham.—Claflin et al. v. Griffin, 8 Bosw. 

. 639. 











BROKERS. 










It was decided in this case that in an action against -brokers 
having purchased stock for plaintiff, to be delivered at his option, 
to recover damages for selling it against his instructions, the 
complaint need not allege that the plaintiff made a demand, 
and tender of the price. 
It is the broker’s duty to keep the stock on hand. 
: Alleging that defendants sold the stock, imports that they 


delivered it.—Clark v. Meigs, 8 Bosw. 689. 












Common CARRIERS. 







A railroad company is liable for injuries caused by the act of 
the driver of their car, in wrongfully ejecting a passenger from 
the platform, even though the act of the driver be forcible, 
malicious and willful, and not merely negligent. It is to be 
deemed a part of the employment of a driver of a city railroad 
car, to put a person off the platform of the car who may be 
there without right, or contrary to the regulations of the com- 
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pany, and also that it is by the company confided to such driver 
to determiue whether a person on the platform is there without 
right, or contrary to such regulations ; and a forcible and mali- 
cious ejectment of a passenger from the car, by the driver, is 
an act in the course of his employment as a servant of the com- 
pany.—Meyer v. The Second Avenue Railroad Company, 8 
Bosw. 305. 


Where gold dust is received at San Francisco by a common 
carrier from that place to the city of New York, to be carried 
and delivered by him at the latter place, and on receiving it he 
delivers to the shipper a bill of lading which states that it is 
received on the ‘* Antelope,” at San Francisco, and that ‘‘ on 
arrival at Panama, the same is to be forwarded across the isth- 
mus, and to be reshipped by one of the United States Mail 
Steamship Company’s ships to New York, * * * and to be 
delivered in like good order and condition at the port of New 
York, dangers of the seas, (land carriage and river naviyation, 
thieves and robbers,) excepted,” and the gold dust is not deliv- 
ered, the carrier is liable unless he shows that he was prevented 
from delivering it by some of these causes. 

Under such a bill of lading, the common carrier does not 
cease to be such as to the transportation across the isthmus, 
and becomes a bailee for hire, chargeable only on proof, by the 
shipper, that the loss arose from his negligence, or that of his 
servants. 

In such a case (no such defence being stated in the plead- 
ings, ) the defendant cannot prove that ‘‘ it was the custom of 
shippers of treasure to insure it against risks upon the 
isthmus.” 

Nor that there was a custom, by which the carrier of gold 
refused to assume any risk of transportation across the isthmus, 
nor that the bills of lading then in use, excepted all risks of 
land and river carriage on the isthmus, nor that the plaintiff 
had previously shipped treasure by this line, and knew of this 
custom when he made the shipment in question. 

Such evidence is inadmissible for the purpose of giving thereby 
a construction to the bill of lading in conflict with the natural 
and obvious meaning of its language, or its clear legal import. 
—Simmons vy. Law, 8 Bosw. 213. 


CorporaTions.—(See GRANT.) 
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EVIDENCE. 


A survey is admissible in evidence, on the question of the 
conduct and good faith of the master. 

When it is stipulated that the statements therein contained 
are true, and shall have the same effect as evidence, and be 
subject to like objections as if deposed to under a commission, 
the statements of such survey, as to the condition of the vessel, 
the nature and extent of the injury to her, and the necessity of 
further repairs before proceeding on a particular voyage, are 
competent as evidence.—Hathaway v. The Sun Mutual Insur- 


ance Company, 8 Bosw. 34. 


GRANT. 


The corporation of the city of New York, in 1692, granted 
land, bounded on the East River, with the usual covenants, 
and with a provision that the grantee should make and maintain 
a wharf, along low water-mark, to a public street, and with a 
further covenant, that if he performed this condition, he and 


his heirs and assigns should have and enjoy all the profits, &c., 
of the wharf. Held, that the right of the grantee to the wharf- 
age lay in grant, and rot in covenant merely, and was part of 
the subject granted and passed with the fee of the land. 

The corporation having subsequently become the owner of, 
and having leased the land in front of their grantee’s wharf, to 
a third person, giving him permission to fill in the same and 
enjoy the wharfage upon the new front thus made, which he 
accordingly did. Held, that the claim for damages which vested 
in the grantee by the destruction of his wharf, was a mere chose 
in action, and on his death passed to his personal representatives, 
not to his heirs and devisees; and that any recovery thereon 
would be for the entire damages for the whole injury, and suc- 
cessive actions could not be brought, as in the case of continuing 
trespasses. 

A vote of the common council of the municipal corporation, 
that they will grant a petition for a conveyance of land, upon 
condition that the proposed grantee should release certain claims, 
followed by his giving notice to them of his willingness to do 
so, if it be assumed to amount to a contract binding on the 
corporation, will not, in case of a breach, sustain an action for 
damages by the heirs of the proposed grantee ; nor will a court 
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of equity, after the lapse of seventy years, compel specific per- 
formance. 

To sustain either remedy, there must be proof of a tender of 
the release.—Vuan Zandt v. The Mayor, \c., of New York, 
8 Bosw. 375. 


INSOLVENCY. 


A debtor, under circumstances showing great embarrassment, 
and bad faith on his part, gave to one of the firm who were his 
creditors, an assignment of a bond and mortgage, with money 
and a check, together amounting ‘4 the sum ‘of the debt; and 
the partner receiving them took the assignment of the bond and 
mortgage in his own name, charging himeclf with the amount 
thereof, on the books of the Gem: : Held, that he could not be 
deemed a bona fide purchaser for ecw Held, further, that 
there was enough in the circumstances of this transaction, as 
proved, to put him upon inquiry as to a prior assignment by 
the same debtor to another person ; and that he was, therefore, 
chargeable with notice thereof.—Hoyt v. Hoyt, 8 Bosw. 511. 


Lessor AND LessEE. (See PRACTICE.) 


INSURANCE. 


It seems that where an agent for several part owners of a 
vessel who are tenants in common, is by them instructed’ to 
keep their respective interests insured, but without any more 
specific directions, and he takes out various policies in his own 
name for the benefit of whom it may concern, he may appro- 
priate the policies to the benefit of the respective owners sev- 
erally, so as to give each a policy for his own benefit to the 
exclusion of the “othe rs.—Fowler v. The Atlantic Mutual Jn- 
surance Company, 8 Bosw. 332. 


Upon questions of knowledge, good faith, or intent, any 
other transactions from which any inference respecting the quo 
animo may be drawn, are admissible. And where fraud is 
imputed, a considerable latitude must be allowed in the admis- 
sion of evidence. 

Fraud, which invalidates a contract, cannot be proved under 
the general issue, without notice, under the statute of 1848 
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(Rev. Stat., tit. 1, § 90). It is consistent with the existence 
in fact of the contract alleged, and is therefore matter in avoid- 
ance, a8 that term is to be understood as used in that statute. 

Where an insurance company has retained and appropriated 
the premium on a vessel insured, and has treated the policy as 
in force, while knowing the vessel to have been unseaworthy at 
the time of insurance, and the insured has thereby been induced 
to.rely on the policy as in force, the company is estopped after 
a loss from claiming that the policy did not attach by reason of 
unseaworthiness. 

But it is not enough that the insurance company had ‘ rea- 
sonable means and opportunity for ascertaining the facts.” 

A waiver is the intentional relinquishment of a known right. 

There is an implied warranty of seaworthiness in a time policy 
of insurance, in the same manner as in a voyage policy. 

In determining what degree of seaworthiness is impliedly 
warranted in a policy, the amount of the premium paid is not 

a circumstance to be considered. 

Where objection was taken to evidence admitted by the court, 
and the party objecting agreed that the objection might rest 
until the argument, to be ‘then pursued if he should think fit, 
and in the argument no allusion to it was made, nor any ruling 
asked of the court, it was held that the objection was waived.— 
Hoxie y. The Home Insurance Company, 32 Conn. 21. 


PLEADING. 


Where an instrument is set out in terms in a declaration, it 
is not rendered inadmissible on the ground of variance by 
other allegations of the declaration which are inconsistent with 
it. 

The case of Bulkley v. Landon, 2 Conn. 404, and 3 Conn. 
76, commented on. 

A plea that denies the allegations of a declaration waives, 
for the time being, the question of their sufficiency, and on the 
trial the defendant cannot take the ground that if proved they 
constitute no ground of action. The simple question to be 
tried on such an issue is, whether the material facts alleged are 
proved. 

By ‘‘ material” is not meant ‘* of legal sufficiency,” but such 
facts as constitute a pertinent part of the plaintiff's case as he 
presents it in his declaration. Matters that are impertinent or 
mere surplusage, a plaintiff will not have a right to prove. 




















Digest of Recent Cases. 303 


A guaranteed by an instrument under seal that a certain 
mortgage to be given by B to C, should be sufficient security 
for the loan to be secured by it. The instrument described the 
mortgage debt as payable in three years, with semi-annual 
interest. The mortgage described it as payable in three years 
with semi-annual interest, and the whole principal to become 
dué at the option of the mortgagee, on failure to pay the in- 
terest. There were expressions in the guaranty which indicated 
that the mortgage had been already drawn and agreed to by 
the guarantor. Held, that the instruments were not irrecon- 
cileable, and that if the guaranty was drawn with reference to 
the mortgage as an already existing writing to be thereafter 
executed, the two were to be construed together. 

Held, also, that parol evidence was admissible to show that, 
upon a failure of the debtor to pay the interest, the guarantor 
had requested the creditor to bring a suit for a foreclosure, and 
that he had done so upon such request. 

A change of the time of payment in a contract, made with 
the assent of a surety, will not discharge the surety.—-Adams 
v. Way, 32 Conn. 


PRACTICE. 


Where a case has been reserved by the Superior Court for 
the advice of this court, and judgment rendered by that court 
in accordance with advice so given, this court will not after- 
wards, upon proceedings in error, consider questions that the 
party moving in error had a full opportunity to make and be 
heard upon when the case was before the court upon the 
reservation. 

- A receipt given to an officer for property attached, by which 
the receiptor promises to deliver the property on demand or 
pay a certain sum named, is not necessarily a claim for the 
precise sum named, because the recovery upon it will be only 
of the value of the property, which may be less. Where there- 
fore, upon such a receipt, in which the sum named was $500, 
a suit was brought to a city court whose jurisdiction was lim- 
ited to demands not exceeding $500, it was held that the case 
was not beyond the jurisdiction of the court by reason of the 
interest that had accrued upon the claim at the time the suit 
was brought. 

Where a suit was appealed from the city court, whose juris- 
diction was limited to $500, to the Superior Court, and in the 
latter court the declaration was amended by increasing the 
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damages claimed to a sum greater than $500, the case being 
one of which the Superior Court had original jurisdiction, it 
was held that the defendant, by going to trial upon the merits 
without objection, had waived all objection if any could have 
been made. 

Whether such an amendment, if it would have had the effect 
if sustained to oust the court of jurisdiction, would not be one 
which the court had no power to make, and therefore a nullity : 
Quere. 

Where, in a suit brought to a city court, the writ described 
the defendant as of the city where the suit was brought, and 
the defendant, after appealing the case to the Superior Court, 
went to trial in that court upon a general denial merely, it was 
held that he had thereby admitted that he resided within the 
city. — Fowler v. Bishop, 32 Conn. 199. 


A lessee gave a lessor a note for the agreed rent of a farm 
which the former was to occupy, and a mortgage to secure it. 
Held, in a suit for a foreclosure, that the lessee could recoup 
the damage which he had sustained by reason of the false repre- 
sentations of the lessor as to the quantity and productiveness of 
the farm. 

The policy of the law is always to prevent unnecessary liti- 
gation, and whenever in a pending suit entire justice can be 
done to both parties by an adjustment of their mutual claims, 
without a violation of any of the settled rules or forms of law, 
it ought to be done. 

The unliquidated character of the defendant’s damage is no 
objection, so long as the amount can be shown by evidence. 
There is no more difficulty in his proving the amount of such 
damage by way of reducing the plaintiff's claim, than in proving 
its amount in an independent suit brought by him as plaintiff. 

The application of the defendant’s damages to the claim of 
the plaintiff is by way of reduction, and not as a set-off. That 
term is properly applicable only where the claim set off grows 
out of a transaction independent of the contract sued upon. 

The case of Pulsifer v. Hotchkiss, 12 Conn. 234, commented 
on.—Avery v. Brown, 31 Conn. 398. 


PRIZE. 


The principle, that personal dispositions of the individual 
inhabitants of enemy territory as distinguished from those of 
the enemy people generally, cannot, in questions of capture, 
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be inquired into, applies in civil wars as in international. 
Hence, all the people of any district that was in insurrection 
against the United States in the Southern rebellion, are to be 
regarded as enemies, except in so far as by action of the gov- 
ernment itself that relation may have been changed. 

Our government, by its act of congress of March 12th, 1863 
(12 Stat. at Large, 591), to provide for the collection of 
abandoned property, &c., does make distinction between those 
whom the rule of international law would class as enemies; 
and, through forms which it prescribes, protects the rights of 
property of all persons in rebel regions who, during the rebel- 
lion, have, in fact, maintained a loyal adhesion to the govern- 
ment; the general policy of our legislation during the rebellion 
having been to preserve, for /oyal owners obliged by circum- 
stances to remain in rebel States, all property or its proceeds 
which has come to the possession of the government or its 
officers. 

Cotton in the Southern rebel districts—constituting as it did 
the chief reliance of the rebels for means to purchase munitions 
of war, an element of strength to the rebe!lion—was a proper 
subject of capture by the government during the rebellion on 
general principles of public ‘law relating to war, though private 
property ; and the legislation of congress during the rebellion 
authorized such captures. 

Property captured on land by the officers and crews of a 
naval force of the United States, is not ‘* maritime prize,” even 
though, like cotton, it may have been a proper subject of 
capture generally, as an element of strength to the enemy. 
Under the act of congress of March 12th, 1863, such property 
captured during the rebellion should be turned over to the 
treasury department, by it to be sold, and the proceeds depos- 
ited in the national treasury, so that any person asserting 
ownership of it may prefer his claim in the Court of Claims 
under the said act; and on making proof to the satisfaction of 
that tribunal that he has never given aid or comfort to the 
rebellion, have a return of the net proceeds decreed to him.— 
Mrs. Alexander’s Cotton, 2 Wallace, 404. 


Savines Banks. 
The act of 1862 provides that every savings bank shall pay 


to the treasurer of the State ** a sum equal to three-fourths of 
one per cent. on the total amount of deposits in such institution 


















306 Digest of Recent Cases. 


on the first day of July in each year.” A savings bank had 
invested a large amount of its deposits in securities of the United 
States, which were exempt from State taxation. Held, that the 
tax was upon the corporation as such, and not upon its property, 
and that therefore the bank was not entitled to a deduction from 
the amount of the tax, on account of the securities of the United 
States so held.—Coite, Treasurer of the State of Connecticut, v. 
The Society for Savings, 32 Conn. 173. 


SHIps AND SHIPPING. 


In a charter party of an American vessel, made in London, 
and executed only on the part of the owners and charterer of 
the vessel, the following stipulations were inserted: ‘‘ In con- 
sideration of this charter, a commission of five per cent. on the 
gross amount of freight is now due by the owners, (ship lost 
or not lost) to G. & Co.,” (who were the brokers who effected 
the charter,) * * * ‘* for which the owners hereby give them 
a lien on the freight, and with them the original charter party 
is to be deposited. , Likewise in consideration of this charter, 
the owners agree with G. & Co., that the vessel, upon her 
return to Europe, is to be consigned to and reported inward at 
the custom-house by them or their agents, at the out ports or 
on the continent.” In an action to recover compensation on 
damages upon the owner’s neglect to make such consignment, 
Heid, that the charter party was not to be regarded as embody- 
ing the whole agreement between the owners and the brokers, 
or even as presumptively defining all the duties which the brokers 
should perform, or all the compensation which they should 
receive. 

The omission to insert in such stipulations anything respecting 
the broker’s compensation for the consignment on the return 
voyage, is, at the most, only some evidence to be commented 
upon and submitted to the jury, that the owners were not to 
pay them any additional sum besides the commissions mentioned ; 
and it does not preclude proof either of the actual agreement, 
or that a right to earn further commissions was, by the usage 
and course of trade, an incident to the consignment which was 
agreed to be made to them. 

Proof, that on several other occasions the defendants had 
paid the plaintiff similar commissions to those they now claimed, 
is admissible, as being some evidence either that the defendants 
knew and assented to plaintiff’s custom to make such charge, 
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or knew that the charges were in conformity to the usage of trade. 

Evidence that these brokers did more than half the business 
done in London with American ships, is incompetent to show 
a usage to pay such commissions. The custom of a particular 
house is not competent as proof of general usage. 

A letter written by one of the defendants to another, nearly 
two years before the charter in controversy was made, and con- 
taining some statement as to what is the usual commission in 
such cases, was held irrelevant, except that part of it which 
related to the usage as to commissions; but the admission of 
the whole letter was held not ground for disturbing the verdict. 

It is objectionable to allow witnesses to state that if the ves- 
sel had been consigned as agreed, the brokers would have been 
entitled to commissions on a certain sum, it being the main 
question in the cause whether they would have been so entitled. 

It was not error to refuse to instruct the jury that they would 
not have had a right to collect the whole of the inward freight, 
or that the charterers would have had a right to collect the 
balance after the unpaid charter money had been collected with- 
out paying commissions to the brokers, or that the recovery 
must be limited to the commissions on the amount of the char- 
ter money unpaid on the return of the ship. 

The testimony of the owners’ agent that the brokers had 
endeavored, after they had secured a charter at the sum he 
asked, to induce him, while ignorant that they had done so, to 
consent to a lower sum, was competent as part of the res geste. 

But this evidence having been excluded, the testimony of the 
charterers that they were not willing to take the charter at the 
sum asked by the owners’ agent, unless the brokers would 
guarantee them against loss, was inadmissible.— Weber v. Kings- 
land, 8 Bosw. 415. 


(See INSURANCE. ) 


SLAVE TRADE. 


A vessel begun to be fitted, equipped, &c., for the purpose 
of a slave voyage, in a port of the United States, then going 
to a foreign port, in order evasively to complete the fitting, 
equipping, &c., and so completing it, and from such port con- 
tinuing the voyage, is liable to seizure and condemnation when 
driven in its subsequent course into a port of the United States. 
In libels for the alleged purpose of violating the acts of Con- 
gress prohibiting the trade in slaves, a wide range of evidence 
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is allowed. Positive proofs can seldom be had ; and a condem- 
nation may be made on testimony that is circumstantial only, 
if the circumstances be sufficiently numerous and strong, and 
especially if corroborated by moral coincidences. 

Libels in rem. may be prosecuted in any district of the United 
States where the property is found.—The Slavers, (Ieindeer, ) 
2 Wallace, 383. 


Stamp Act. 


A writ of scire facias is not a ‘* writ or other original process 
by which a suit is commenced,” within the meaning of. the act 
of Congress, which requires that a revenue stamp shall be 
affixed to such writs and other process.—Smyth v. Ripley, 32 
Conn. 


WARRANTY. 


“While there is no implied warranty of title in a sale of per- 
sonal property by an officer on execution, yet the officer is 
bound to use perfect fairness in dealing with bidders for the 
property. 

He clearly has no right to aid the creditor in an attempt to 
impose upon the bidders by selling as the property of the exe- 
cution debtor that to which he nas no title. 

And it is questionable whether he is not bound to disclose 
facts within his knowledge which show that the execution debter 
has no title, or that it may be disputed. 

Whatever may be the duty of the officer, the execution 
creditor is bound to the same fair dealing as any other vendor. 

Where property was sold as belonging to an execution debtor 
when he had no title to it, and soon after the sale it was 
reclaimed by the owner, it was held that the purchaser could 
recover the price paid from the officer, in whose hands the 
money was lying, in an action for money had and received ; 
and that his right of recovery was founded on his equitable 
right to the money, and was independent of any question of 
fraud ou the part of the officer or the execution creditor.— 
Bartholomew v. Warner, 32 Conn. 


Where goods are sold by sample for a price agreed, and are 
delivered by the vendor, but the vendee, on examination within 
a reasonable time refuses to accept them, on the ground that 
they do not correspond with the sample, the burden of proof 
as to whether they correspond with the sample or not, in a suit 
brought by the vendor for the price, is on the vendor, and not 
on the vendee.—Merriman v. Chapman, 32 Conn. 





